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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUILT
IN AND FOR PALM BEACH COUNTY, FLORIDA
CRIMINAL DIVISICHN

CASE NOs.: 2006-CF%454 AXX and 2008-CF9381 AXX

STATE OF FLORIDA,

plaintiff,

JEFFREY EPSTEIN,

Defendant.

PROCEEDINGS) HELD BEFORE
THE HONORABLE JEFFREY J. COLBATH
JUNE 10, 2009
11:08 A.M. - 11:25 A.M.
PALM BEACH COUNTY COURTHOUSE

WEST PALM BEACH, FLCRIDA

Reported by Lduanne Rawls
Notary\Public, State of Florida

Wést Palm Beach Cffice #100578
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APPEARANCES:

On behalf of the Defendant
JACK ALAN GOLDBERGER, ESQUIRE
aAtterbury, Goldberger, et al.
250 Australian Ave. South, Suite 1400
West Palm Beach, FL 33401

Oon behalf of the Defendant

ROBERT CRITTON, JR., ESQUIRE
Burman, Critton, et al.

515 N. Flagler Drive, Ste. 400
West Palm Beach, FL 33401-4349

Oon behalf of Third rParty N
WILLIAM J. BERGER, ESQUIRE
BRADLEY J. EDWARDS/ ESQUIRE
Rothstein Rosenfeldt Adler
401 E. Las Olas )Blvd., Suite 1650
Fort Lauderfale, FL 33394

on behalf of Thixzd Party, The Post
DEANNA SHULLMAN, ESQUIRE
Thomas, LoCiero & Bralow, PL
101 N.E. 3rd Avenue
Suite 1500
Fort Lauderdale, FL 33301-1181
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June 10, 2009

BE IT REMEMBERED
and tegtimony adduced
the Palm Beach County
beginning at the hour

appearances as herein

Bradley EBEdwards

Thomas, LoCiero

Post.

of The Post is8?

THE COURT

THE COURT

THE COURT:

THE COURT:

P R OCEETDTINGS

that the following proceedings were had
pefore the Honorable Jeffrey Colbath, at
Courthouse, West Palm Beach, Florida

of 11:08 a.m. on June 10, 20093, with
noted to-wit:

State vs. Epstein, Let me have dfcor the

record, announce everybody's appearancae.

MR. BERGER: Your Honor, William J. Bezrgexr and

for non-party -

MS. SHULLMAN: Your Honor, Deanna Shulllman of

& Bralow for non-party [ The /Palm Beach

Let me slow Jdown a little bit. On behalf

M8. SHULLMAN: Deanna)Shullman.

S-H-H=L b=~

MS. SHULLMAN: 5=-H~-U-L-L-M-A-N.

Mg. Shullman, good morning. Mr. Berger,

good morning. Amd Mr. Berger, your client is -

M. BERGER | ve=-

THE “COURT:

Anvybody else here?

MR . EDWARDS: Bxad Edwards on behalf of R 2=

well, Judge/. Thanks.
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Proceedings June 10, 2008

THE COURT: Last name is 8pelled?

MR. EDWARDS: Edwards. E-D-W-A-R-D-85.

THE COURT: Okay .

MR. GOLDBERGER: For the other mside, Your Honor,
Jack Goldberger along with Robert Critton on behalf of
Jeffrey Epstein.

sux court: 1t is the post's ana [N »ocion( co
Intervene for the purpose of unsealing records?:

MR. BERGER: Yea, sir.

THE COURT: Here's what I think I know, and I tall
you this s¢ that you can £311 in the gaps of what you know
that I don't kaow and suggest what vou/thinkwnd” cught to
do. It appears to me that there was some agreement -- an
agreement that was sealed and then an addendum or
amendment to the agreement that was gsealed as to documents
in the Couzrt's files under seal/and it appears as though
the punitive interveners want to unseal those and take a
peak at them. I don't dee _ where any of the proper
procedures to seal vhebdocuments was ever followed to
begin with. I dondtiknow but it's not sumping out at me
when I reviewed the file. S0, I'm thinking that 1t might
be apprepriate and the burden might ke on the moving
party, being /the State and Mr. Epstein, to give them the
cpportunity to jump through the hur -- hoops to seal the

documents if they are entitled to have them sealed, then
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June 10,

2009

1*11 grant that request. If they're not entitled to seal
then T'11 order it as documents unsealed. But that's kind
of procedurally where I think the case is. I will allow
Mr. Berger and Ms., Shullman toc argue 1f they wish to,
otherwise I will geo over to Mr. Goldberger and Mr. Critten
to perhaps talk about what they think about mwy suggestion.
Mr. Berger?

MR. BERGER: I -- I'd 1like to hear what they, say.

THE COQURT: Ms. Shullman?

MS8. SHULLMAKN: Agreead.

THE COURT: Mr. Goldberger?

MR. GOLDBERGER: Your Honor --

THE COURT: I mean, it looks like)they just handed
up an Agreed Order to sign.

MR. GOLDBERGER: Waell, 1f the Cpurt -- I know the
Court 4is trying to short cir€uit -here and the idea in
tneory is not horribple, 1t'B)not terribie, it's actually
not so bad. But let me’alert the Court to a couple of
issues. First of ally this)is not something that came up
ahead of time whefe we werée moving to close a hearing or
file documents/under seal and the Rules of Judicial
Administration makes an important distinction between
things thatjare)done in advance and things that come up
during /a hearing and the fact that maybe it gecas to the

Rule --"talk about gituations that arise during the course
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Proceedings June 10, 2009

of a hearing, that the Rules would not apply to that.
secendly, JJENII »otion to Intervene is brougnt under 2
Rule that does not apply because she brought it under a
fule that applies to non-criminal cases. Having said that
I know the Court's desire to get to the issues here and I
just need to alert the Court to one other matter because I
think it's really important. The Plaintiff's, -, has
this agreement already. They have thls agreement,. Counsel
will tell yow they have this agreement. There hKave been
two hearings in front of Judge Marra who bhag,tha Fedaeral
cages here. They moved to ungeal the non-prosecurion
agreement in front of Judge Marra. He €nteredAn initial
order, a Vvery, Very wall reasoned Order which I have a
copy for the Court.

THE CQURT: oh, thanks.

MR. GOLDBERGHR: He entered a very, very well
reasoned Order weighing the ijnterest of the Plaintiffs to
have access to the non~<prosacution agreement with the
confidentiality that the parties intended to be part of
this agreement. Afd what he did, he said they can have
this agreements hey can raview it all they want. If they
want to review Wt with somebody else, they need to give
them a CODY oflthis order that it is not to be disclosed
to anygne else. Subseguent to that -- 80 that's the Rule

that's &n place right now. subseguent to that the
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Proceedings June 10, 2009

Plaintiffs went back and sald we want to disseminate this
order. We want to digseminate this agreement to other
parties and Judge Marra entered a second Order denying
that request and said, no. My order ise in place but if yon
have some compelling reascn why you want this agreement to
be disseminated to others, file a metion and come back to
me.

THE COURT: This i3 as a xesult of some civil
litigation pending in the Federal Courthouse?

MR. GOLDBERGER: Yes.

THRE COURT: As opposed to any criminal pregaescution
going on?

MR. GOLDBERGER: i1t is civil proceedings that are
going en in Federal Court. But in the interest of comedy,
Your Honor, the Court has ruled on the confidentiality
agreement and has put 2 welldreasoned procedure into
place. If the parties want that agreement unsealad where
they need to go is go backhto Faederal Ccourt and Judge
Marra invited tham %o do 5o«

THE CCURT: That may be as it pertains col . but
what about The Poat?

MR. GOLDBERGER: I think -- and I think I know where
the Court”is going on this. If The Fost's positicn is the
public /has right to acc -- access te this then there is a

procedure in place and ultimately the Court has to canduct
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Proceedings June 10, 2009

a hearing and do the balancing test where you look at
whether there 13 some compelling government interest and
that's going to require an evidentiary hearing. So I have
no great objaction to filing the Requast for Closure and
then have a hearing in front of the Court.

THE COURT: Well, let's de -- I'm thinking out loud.
I‘m not ruling. I will give you all a ¢hance to argue
further, but this is what I'm thinking I will dosiygrant
the Motion to Intervene. It gives standing to - It
gives standing te The Post to contest the faet that thege
were sealed. And then I will shift the burden Bac¢k on the
gtate and Defendant, Mr. Epstaein, to petitiem the Court to
seal these documents. Until such time ®that/I xule on that
T will leave them under seal becaluse they might have been
correctly sealed but the procedure wasn't followed.
mhere's got to be notice. Ydw've got to comply with the
Administrative Order 2.303.)YouyVve got to comply with the
Rule of Judiecial Admindstration 2.420(d). I think even
though that's a civil »x- it addresses a civil matter this
is, you know, in the nature of a civil procedure. Sc, I'll
do that. And thHank yow for these Orders. So, where do we
go from here? IYm “Phinking ocut loud, not ruling. Mr.
Berger?

MR. BERGER:  Judge, with all due respect I

completely disagree with counsel's characterization of
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thosa two Orders. 1 don't Xnow if ha handed up both to
you?

THE COURT: I do.

MR, BERGER: They simply do not say what he tells

vou they say.

THE COURT: I'll read them --
MR. BERGER: All right.
THE COURT: -- and I'11 allow you to make that

argument --

MR. BERGER: Aand -- and --

THE COURT: -- at the time of the Renewed Motion to
Seal.

MR. BERGER: aAll right. And, alse, I Mdon't think the
Court -- I think the Court needs o deal with this

immediately, expeditiously. This 48 a matter that the
supreme Court has placed incredibple scrutiny over. And the
aule that we are traveling umndern/-- we're not only
traveling under a Rule Of ,Judicial Administration that
applies to criminal sand ciwil cases, we're applying to an
Adminlstrative Order of this Court that was in place when
the sealing was” @cne and that superseded the sealing.

THE COURT: I --

MR. BERGER: I‘'m just saying, I respectfully request
that the Court not delay this cone minute.

THE COURT: You've got the agreements.
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Proceedings June 10, 2009
10
MR. BERGER: Pardeon me?
THE COURT: You've gor the agreements anyway. You've

got what's under seal.

MR. BERGER: Judga, we cannot do anything with them.

THE COURT: Take that up with Judge Marra.

MR. BERGER: No, sir. That is not what the Order
says. May I quote Judge Marra. "If a specific tangible
need arisee in a civil case the relief should be Somght in
thar case.' In other words, the civil cases which are /in
front cf Judge Hafele is one forum that Judgegdarra said
go to it. Judge Marra did not say that thig Court does not
have jurisdiction te unseal its own sealed racords or teo
vacate its own Order sealing. And any characterization im
-- is false.

THE COURT: I'll take a Yook)at/it and I'll draw
from it what 1t says -- what I vhink it says. I appreciate
vour zealous representation of your client. Please, it
appears as though you're\yelling at me.

MS. SHULLMAN: Your Honor?

THE COQURT: Msh Shullman?

MR. BERGER: Judge, this happens to be a very
sericus matcer and every day of delay delays our
discovery.

THE COURT: Ms. Shullman?

MS5. SHULLMAN: Your Honor, if I may be heard on the
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11
igssue as wall. As a representative of the public's right
of accesd --
THE CQURT: Right.
M5. SHULLMAN: .- here essentially, I would agrese

with Mr. Berger that we need an immediate hearing omn this
ijsgue. That's what we're here tO do today. I think I heard

Your Honor say that he's not clear that the procadures

0 ~1 v W

were applied. My review of the reccrd does not reveal that

the procedures were complied with. My review iss®imilar to

0

Your Honor's. It looks like sort of everybody approached

=
o]

the bench and Judge Puclille aaid let's takg it wnder seal.

=
l_i

If Mr. Epstein’'s cpounsel is not prepared to go Eorward

=
18]

today and meet hia purden, then I would ask/ that this

-
(Y]

court set & hearing as so00n as pradtical because the right

golution here should be to unseaal)the records and then,

16 you know --

17 THE COURT: I've gotcha.

18 MS., SHULLMAN: _-4and they have to make & motion.
THRE COURT: Wwell) what house is on fire? I mean,

=
\O

what is the =-- I fhink what they have to do is they've got

[\
<

to give ten day® notige pursuant to the Rule -- the

W8}
[

Administratiwe @rder, Rules of Judicial Administration, to

28]
b

go throughithat)process. what -- what prejudice ig there?

[\
[F¥]

what hduse isyburning down if I say okay. State and

%]
N

defense) ¢go/ ahead and expeditiously move through the

]
w

£ o e e e e B B B | B2
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Proceedings June 10, 2008

12

process and let’'s get rhis back on my docket as gquickly as
possible and give them until Friday to file their notlice
and ten days after that we have an evidentiary hearing. I
ge through the process then. What bad thing ia going to
happen by waiting these exktra twelve to fifteen days?

M5, SHULLMAN: The bad thing that's golng toe happen,
Your Honor, 18 that the status Quo in Florida 1is that the
constitutional right of access is openness.

THE COURT: Right.

MS. SHULLMAN: You know, cartainly if Your(Honor is
inclined te postpone this hearing I would ask that it be
done expedlrtliocusly as you suggest.

THE COURT: Yeah.

MS. SHULLMAN: vYou know, Friday and then ten days
thereafter, it just delays accCess for another two weeks
and it infringes on our righrs.

THE COQURT: 1 agree, Mr. Berger, I will let you
answer that same guestioa.

MR. BERGER: Isden't othink --

THE COURT: Anything specific rather than --

MR. BERGER: Yas.

THE COURT: ¥8L kXnow, anything clesed that the
people are allowed to look at i# a tranggression and any
transgression)is bad, but anything unigue beyond that?

MR. BERGER: vyour Honor -- Your Honor, I do not
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13

believe that this Court hag the jurisdiction to revisit
the propriety of the sealing of these racords and give the
Defendant or the State, for that matter, a second hite at
the apple. If the records are sealad improperly, which the
Court hae said on its face that appears to have occcurred,
I do not believe that this Court has jurisdiction to allow
them a second bite at the apple to go through with the
notice requirements. They shoulad have done that in{ front
of sudge Pucillo a year ago and they did not da ic; The
Rule of Judicial Administration 2.420 simply_Jdoeg not give
this Court the right to reactivate the procedure that you
cutlined.

THE COURT: Okay.

MR. BERGER: Thank yéu.

THE COURT: Anything further, Mo. GBoldberger or Mr.
cricton?

MR. GOLDBERGER: Just motay/Your Honor, ag far as

the timing of this and we want to do this expeditiously.
of course, this sealing cceurred not last wesek, not twWo
weeks ago, not four ‘months age but 9levaen and one half
mentchs age. The Post reported this last July. So, I
undersctand the right for the pubic to have access and we
want to do thds \as quickly as possible but there is no
fire here. There is no house burning.

THE COURT: Then I'll go ahead and enter an Order as
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I've indicated, that is that I‘1l1l grant the Intervenar's
Motion to Intervene. You have standing. I will order that
the State and/or the defense by noon Friday file a2 Notice
ot -- comply with the Administrative Order 2.303 and the
Judicial Rule -- the Rule of Judicial Administration
2.420, paragraph d, that sputlines tha procedures to seal
files in these types of cases and then we'll get a hearing
scheduled for argument on whether or noct they will,be
sealed. uUntil that time they will remain sealed Decauspe
Judge Pucillo signed off on the Ordar and I'mg,not inclined
to disturb that until I find more about the mexrits of the
mevant's position.

MR. GOLDBERGER: Thank you.

THE COURT: Anybody want to reduce any of that mess
to a written Order?

MR. EDWARDS: 1'd i1ike o ANour Honor. I'd like to
know 1f you're going to glvejus "a hearing date today.

THE COURT: 1I'l1 deal>with that. Yeah. Let me give
you some time. How much time do you think ilt's going tb
take? I don't think I'm going to have any surprises. How

much time do yod think we need? A half hour?

MR. EDWARDS: Not more. I'd say an hour at the
longest.
THE COURT: I'm not taking evidence or anything like

that. Inhthe meantime, dc you agree it would be prudent
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for me to take a loek and see what the content of these
things are so I can be articutate on what -- their know
about? I didn't do that for today's hearing?

MR. GOLDBERGER: The defense --

MR. EDWARDS: The non-prosecution agreement?

THE COURT: Right. Whataever is under saal. Whatever
it is that's under seal 1'1ll take a look at it so that I
can at legast have a fael for apparently what you all know
and I don't.

MR. GOLDBERGER: The defense has no ohjection.

THE COURT: okxay. L'11l go ahead and read those two
sealed documents and 1'11 see you back /here, assuming that_
Mr. Goldberger and Mr. Critton get that)done between now
and Priday. Ten days from this Friday is the 22nd. How

about we do this on the 25th ag 13307

MR. GOLDBERGER: One moment, Your Honor. That's fine
with ma.

MR. BERGER: Thagk) yocu.

THE COURT: Aldl vight< Great, Thank you 80 much.

MR. GOLDBERGER: Thank you, Judge.

{PROCEEDINGS CONCLUDED)
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CERTIPICHATE

I, LOUANNE RAWLS, cartify that I wase authorized to
and did digitally report the feregoing proceedings and that the

transcript i1a a true and complete record of my netes.

Dated this l0th day of June, 2009,

LOUANNE RAWLS, #100578
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TN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT IN AND FOR PALM BEACH COUNTY,

FLORIDA

CRIMINAL DIVISION

STATE OF FLORIDA,

Plaintiff,

va. JEFFREY EPSTEIN,

pafandant.

PROCEEDINGS HELD BEFORE THE HOWORABLE JEFFREY J.

COLBATH

JUNE 16, 2009 11:08 A.M. - 11:25

A M/ PALM BEACE COUNTY COURTHOUSE

WEST PALM BEACH, FLORIDA

RrReported by LQuanné Rawls Notary Public, State of

Florida West Palm peach Office #10057¢
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On behalf of the Defendant
JACK ALAN GOLDBERGER, ESQUIRE Atterbury,
Goldberger, et al.

250 Australian Ave. South, Suite 1400 West Palm

Beach, FL 33401

On behalf of the Defendant
ROBERT CRITTON, JR., ESQUIRE Burman,
Critton, et al.
515 N. Flagler Drive, Ste. 400 West
Palm Beach, FL 33401-4349

on behalf of Third Party [JJll WILLIAM J. BERGER,
ESQUIRE BRADLEY J. EDWARDS, ESQUIRE

Rothstein Rosenfeldt Adler
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on behalf of Thifd Party, The Post DEANNA
SHULLMAN, | ESQUIRE Themas, LoCiero &
Bralow, PL 101 N.E. 3rd Avenue
Suite 1500

Fort Lauderdale, FL 33301-1181
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Proceedlrngs June 10, 2009

PROCEEDINGS

BE IT REMEMBERED that the following proceedinga were had and testimony adduced before the
Honorable Jeffrey Colbath, at the Palm Beach County Courthouse, West Palm Beach, Florida beginning

at the hour of 11:08 a.m. on June 10, 2009, with appearances as herein noted to-wit:

THE COURT: State vs, Epstein. let me have for the record, announce everybody's

appearance.

MR. BERGER: Your Honor, Wwilliam J. Berger and Bradley rdwards, for nons
sazey [

M5. SHULLMAN: Your Honor, Deanna Shullman of Thomas, LoCiero & Bralow for non-party

The Palm Beach Post.

THE COURT: Let me slow down a littles/bit, On benhalf of The Post is?

MS. SHULLMAN: Deanna Shullman{™ TEE) COURT: S5-H-U-

L -

MS. SHULLMAN: §-H-U-LFL-M-A-N.

THE COURT: Ms. Shullman, good morning. Mr. Berger, good morning. And Mr. Berger,

your client is -

wn. BerGER vt

THE COURT: Anybody else nere?

MR. FDWARDS: Brad Edwards on benalf of - as well, Judge. Thanks.
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THE COURT: Last name is spelled? MR. EDWARDS: Edwards. E-D-

W-A-R-D-S. THE COURT: Ckay.

MR. GOLDBERGER: For the other side, Your Homor. Jack Goldperger along with

Robert Critton on behalf of Jeffrey Epstein.

THE COURT: It is the Post's and [ ¥ction to Intervene for the purpose of

unsealing records?

MR, BERGER: Yes, sir.

THE COURT: Here's what I think I know, and I tell you this sothat you can £ill in
the gaps of what you Xnow that I don't know and suggest what you thimkyl ought to do. 1t
appears toc me that there was some agreement -- an agreement that was sealed and then an
addendum or amendment to the agreement that was sealed as tofdocuments=in the court's files
under seal and it appears as though the punitive interveners want to unseal those and take a
peak at them, I don't see where any of the proper procedures to seal the documents was ever
followed to begin with. I don't know but it's not jumping out at me when I reviewed the
file. So. I'm thinking that it might be appropriage and the burden might be on the moving
party, being the State and Mr. Epstein, t& give them’the opportunity to jump through the hur --

hoops to seal the documents if they afe entitled to have them sealed, then
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I'11l grankt that requast. If they're not entitled to seal than 1'1l order it as documents
unsealed. But that's kind of procedurally whera I think the case is. I will allow Mr,
perger and Ma. Shullman to argue if thay wish to, otharwise I will go ovaer to Mr.
Goldberger and Mr. Critton to perhaps talk about what they think about my suggestion. Mr.

Bargar?

MR. BERGER: 1 -- I'd like to hear what thay say. THE COURT: Ma. Shullman?
M5. SHULLMAN: Agresd.

THE COURT: Mr. Goldberger? MR. GOLDBERGER: Your

Honor -
THE COURT: I mean, it locks like they just handed up jan Agreed Order to signm.

MR. GOLDBERGER: Well, if the Court -- I know the Court is trying to short circuit
hare and the idea in theory is pnot horrible, it's not tarrible, it's actually not so bad,
But let me alert the Court to & couple of issuves. First of all, this is not somathing that
came up ahead of time whers we were moving to clo_u a hearing or file documants undar seal
and the Rulas of Judicial Administration makas an important digtinction between things that
are done in advance and things that Come up during a hearing and the fact that maybe it

gows to the Rule -- talk about situations that arise during the course
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of a hearing, that the Rules would not apply to that. secondly, il ¥otion to Intervene
is brought under a Rule that does not apply because she brought it under a Rule that
applies to non-criminal cases. Having said that I know the Court's desire to get Lo the
issues here and I just need to alert the Court to one other matter because I think its
really important. The plainciff's, - has this agreement already. They have this
agreement. Counsel will tell you they have this agreement. There have been two hearings in
front of Judge Marra who has the Federal cases here. They moved to unseal the non-
prosecution agreement in front of Judge Marra. He entered an initial Order, a very, Vvery

well reasoned order which I have a Copy for the Court.

THE COURT: Oh, thanks.

MR. GOLDBERGER: He entered a very, very well reascned order weighing the
interest of the Plaintiffs to have access to the non-prosecution aggesment with the
confidentiality that the parties intended to be part of this agreement. And what he did,
he said they can have this agreement. They can reviewsit all they want. If they want to
review it with somebody else, they need. to give/them a cepy of this Order that it is net
to be disclosed to anyone else. Subsequent tg that -- 8@ that's the Rule that's in place

right now. Subsequent to that the
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disseminate this Order. We want to digseminate

this agreement to other parties and Judge Marra entered a second Order denying that request

and said, no. My Order is in place but if you have some compelling reason why you want this

agreement to be disgseminated to others,

file a morion and come back to

THE COURT: This is as a result of some civil litigation pending in, the

Federal Courthouse?

MR. GOLDBERGER: Yes.

THE COURT: As opposed to any <

MR. GOLDBERGER: It is civil pr

riminal prosecution going en?

oceedings that are going on in Federal Court. But

in the interest of comedy, Your Honor, the Court has ruled on the confidentiality

agreement and has put a well reascned proceduretintojplace. If the parties want that

agreement unsealed where they need to go is 3@ pack to Federal Court and Judge Marra

invited them to do so.

THE COURT: That may beas it pertains to - but what about The Post?

MR. GOLDBERGER: I{think -- and I think I know where the Court is going on this. If

The Post's position is the public Has right to acc -- access to this then there is a

procedure in place and uitimately the Court has to conduct
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a hearing and do the balancing test where you loock at whether there is some compelling
government interest and that's going to require an evidentiary hearing. So I have no great

cbjection to filing the Request for Closure and then have a hearing in front of the Court.

THE COURT: Well, let's do -- I'm thinking out loud. I'm not ruling. I will give
you all a chance to argue further, but this is what I'm thinking I will do, grant the
Motion to Intervene. It gives standing r.o- It gives standing to The Post to contest the
fact that these were sealed. and then I will shift the burden back on the State and
pefendant, Mr. Epstein, to petition the Court to seal these documents. Until such time that
T rule on that I will leave rhem under seal because Chey might have been correctly)sealed
but the procedure wasn't followed. There's got to be notice. You've got to comply with the
administrative order 2.303. You've got to comply with the Rule of (Judicial Administration
2.420{(d). I think even though that's a civil -- it addresses a civil matter this is, you
know, in the nature of a civil procedure. S50, I'11 do that. And thank you for these arders.

So, where do we go from here? I'm thinking out loud, not rulingusMr. Berger?

MR. BERGER: Judge, with all due respect I completely disagree with counsel's

characterization of
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you?
THE COURT: I do.
MR. BERGER: Thay simply do not say what he taells you they say.
THE COURT: I'll read them -MR. BERGER: All
right.
THE COURT: -- and I'll allow you to make that argqumant -
MR. BERGER: And -- and -
THE COURT: -- at the time of the Renewaed Motion to
Seal.
MR. BERGER: All right. and, also, I don't chink the Court/-- I think the Court

needs to deal with this immediately, expeditiously. This is a matter that the Supreme Court

has placed incredible scrutiny over. And the RuYe that we Jare traveling under -- we‘re not

only traveling under a Rule of Judicial Admihistration that applies to criminal and civil

casea, we're applying to an Administrative Order of this Court that wag in place when the

sealing was done and that superseded the sealing.

THE COURT: I -

MR. BERGER: I'm just sawing, I respectfully request that the Court not delay this

cne minuce.

THE COURT: You've got the agreements.
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MR. BERGER: Pardon me?

THE COURT: You've got the agreanents anyway . You've got what's under seal.

MR. BERGER: Judge, we cannot do anything with them. THE COURT: Take that up with

Judge Marra.

MR. BERGER: No, sir. That is not what the Order says. May 1 guote Judge Marra. nif
a specific tangible need arises in a civil case the relief should be sought in that case."
In other words, the civil cases which are in front of Judge yafele is one forumsthat Judge
marra said go to it. Judge Marra did not say that this Court does not have Jupisdiction to

unseal its own sealed records or to vacate its own order sealing. And any characterization

ig -- is false.

THE COURT: I'll take a look at it and I'll draw fromlit ‘what iy says -- what I

chink it says. I appreciate your zealous representation of your client. Please, it appears

aa though you're yelling at me.

MS. SHULLMAN: Your Honor? THE COURT: Ms.

Shullman?

MR, BERGER: Judge., chis happens tO be a very serious matter and every
day of delay delays our discoveryd

THE COURT: Ms. Shullman?

MS. SHULLMAN: Your Honer, if T may be heard on the
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issue as wall. As & represantative of the public's right of access -
THE COURT: Right.

MS, SHULIMAN: -- here essentially, I would agree with Mr. Berger that wa need an

jmmadiste hearing on this issua. That's what we're here to do today. I think I haard Your

Honor say that ha's not clear that the procedures ware appliad. My review of the record does
not reveal that tha proceduras wara complied with. My review is similar to Your Honor‘s. It
locks like sort of everybody approached the bench and Judge Pucille said let's take it undar
seal. If Mr, Epstein’s counsel is not prepared to go forward today and meet his burden, then
I would ask that this Court set a hearing as socon a3l practical because thesright solution

hare shouvld be to unseal the records and then, you know -

THE COURT: I'vae gotcha.

MS. SHULLMAN: -- and they have to make a motion. THE COURT; Well, what house is on
fira? I maan, what is the -- I think what they hava to do is they've got to give ten days
notice purauant to the Rule -- the Administrative Order, Rulas of Judicial Administration,
to go through that process. wWhat -- what prejudice is there? What house is purning down if

I say okay. State and defense, go ahead and axpaditicualy move through the

|
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2 process and let's gek this back on my docket as quickly as

possible and give tham until Friday to file their notice and ten days after that we have

an evidentiary hearing. 1 go through the process then. What bad thing is going to happen

by waiting these axtra twalve to fifteen days?

MS. SHULLMAN: The bad thing that's going to happen, Your Honor, is that the status
quo in Florida is that the conatitutional right of access ias opennass.
THE CQOURT: Right.

MS. SHULLMAN: You know, certainly if ¥Your Honor is inclined to postpona £his hearing I

would msk that it be done axpaditicusly as you suggest.
THE COURT: Yamh.

MS. SHULLMAN: You know, Friday and then tan days thereafter, it just delays

access for another two weaks and it infringes oh our righta.
fHE COURT: I agres, Mr. Berger, I will dat you answar that same questien.
MR. BERGER: I don't think -
THE COURT: Anything spacific/rather than’ ~-MR. BERGER: Yas.

THE COURT: You know, anything closed that the people are allowad to look at ia

a transgression and any tranfgression is bad, but anything unique bayond that?

MR. BERGER: Your Honor -- Your Honor. 1 do not
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pelieve that this Court has the jurisdiction to revisit the propriety of the sealing of
these records and give the pefendant or the State, for that matter, a second bite at the

apple. If the records are sealed improperly, which the Court has said on its face that

appears to have occurred, I do not helieve that this Court has jurisdiction to allow them a

second bite at the apple to go through with the notice requirements. They should have done

that in front of Judge pucillo a year ago and they did not do it. The Rule of Judicial

Administration 2.420 simply does not give this Court the right to reactivate the procedure

that you outlined.
THE COURT: Okay.

MR. BERGER: Thank you.

THE COURT: Anything further, Mr. Goldberger or Mr. Crittgn?

MR. GOLDBERGER: Just note, Your Honor, as far as the timing of this and we
want teo do this expediticusly, of course, this sealing occurred not/ last week, not two
weaks ago, not four months ago but eleven and one half months ago. The Post reported

this last July. So, I

understand the right for the pubic to havedaccess and we want to do this as quickly as
possible but there is no fire here. There js mo house burning.

THE COURT: Then I'll go ahead and enter an Order as
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I'va indicated, that is that I'll grant tha Intervenar's Motion to Intarvene. You have
standing. I will order that the State and/or the defensa by noon friday file a Notice of ~—

comply #ith the Administrative Order 2.303 and the Judicial Rule -= the Rules of Judicial

Administration

2.420, paragraph d, that outlines the proceduras to seal files in thesa types of caaas and
then wa'll get a hearing schaeduled for argument on whether or not thay will be sealed.
Until that time they will remain sealed becauae Judge Pucillo signed off on the ofder and

I'm not inclined

to disturb that until I fFind mora about the merita of the movant's| position.

MR. GOLDBERGER: Thank you.

‘'HE COURT: Anybody want to reduce any of that mess to a writtan Crdax?

MR. EDWARDS: I'd like to Your Honor . /1'd like)to/know if you're going to give

us a hearing date today. THE COURT: I'll deal with that. Yeah. Let me give

you soma tima. How much tima do you think/it's going to take? I don't think I'm going to

have any surprises. How mach timédo you think we nead? A half hour?

MR. EDWARDS: Not mora. I'd _say an hour at the longest.

THE COURTy I'm net taking avidence or anything like that. In the meantime, do you

agree it would be prudent

June 10, 2009
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for me to take a lock And see what tha content of these things are so I <an be

articulate on what -- their know about? I didn't do that for today's hearing?

MR. COLDBERGER: The defense -

MR. EDWARDS: The non-prosacution agreanant?

THE COURT: Right. Whatever is under seal. Whatever it is that's under seal I'll
take a look at it so that I can at least have a feel for apparently what you all know and

I don't.
MR. GOLDBERGER: The defense has no objection.
THE COURT: Okay. I'll go ahead and read those two sealed documents and 1'1l see

you back here, assuming that Mr. Goldberger and Mr. Critton get that done betweern now and

Friday. Ten days from this Friday is the 22nd. How about we d6 this on the 25th at 1:307
MR. GOLDBERGER: One momant, Your Honor. That's fine with.ma.
MR. BERGER: Thank you.

THE COURT: All right. Great. Thank you 86 muchi M®. GOLDBERGER: Thank you, Judge.

(PROCEEDINGS CONCLADED)



Proceedings June 10, 2009

CERTIFICATE

I, LOUANNE RAWLS, cartify that T was authorized to and did digitally report the

foregoing proceedings and that the transcript is a true and complete record of my notes.

Dated this 10th day of June, 200%.

LOUANNE RAWLS, #100578



Proceedings June 10, 2003

A alert
acc 5:18 6:6
7:24 allow
access 5:3 9;8 13:6
6:18 7:24 allowed
11:2 12:8 12:23
12:15 13:22 amaendment
addendum 4:15
4:14 and/or
addresseas 14:3
8:19 announce
adduced 3:9
34. answer
Adler 12:18
2:12 Anybody
Administr... 3:23 14:14
5:22 8:18 anyway
9:18 11:22 10:2
13:10 14:5 apparently
Administr. .. 15:8
g8:17 9:20 appearance
11:22 14:4 3:9
advance appearanceaes
5:23 2:1 3:7
ago appears
13:9,20,20 4:13,16
13:21 10:18 13:5
agree apple
11:4 12:17 13:4,7
14:25 applied
Agreed 11:8
1i
5:10 app
14 as
4 9
. 19
()
agreement
4:13,14
15
12
6:8 6:1,3
8
9

arises
10:8
articulate
15:2
assuming
15:12
Atterbury
2:3
Australian
2:3
authorized
16:4
Ave
2:3
Avenue
2:15
AXX
1:4,4
a.m
1:19,19 3:6

B
hack
7:16,18
B8 11421
15{12
bad
5318 124, 6
12024
balancing
8.1
Beach

apply

4:9 5:4,7,8
8:23,24 9:4
9:7,10,12
9:23 10:1,4
10:6,21
11:5% 12:17
12:19,21,25
13:14 15:18
beyond
12:24
bit
3:15
bite
13:3,7
Blvd
213
Brad
324
Bradley
2931 3:11
Bralow
2:18 3:13
brought
6:2,3
burden
4:22 8:11
11:13
Burman
2:6
burning
11:24 13:24

1:2
20 o]
21
25

2:4,7 3:5,5

3:1 1e:1,1

character. . .
8:25 10:13
circuit
1:1,1 5:16
civil
7:8,13 8:19
8:19,20
9:19 10:8,9
clear
11:7
client
3421 10:17
close
5:20
closed
12:22
Closure
B:4
Colbath
1:17 3:4
come
5:23 7:6
comedy
7:14
compaelling
7:5 8:2
complete
16:6
completely
8:25
complied
11
g

co

Y
¢ 8:16,17 14:4

CONCLUDED



Proceedings June 10, 2003

6:14,23
correctly
8:15
counseal
6:8 11:12
counsal's
8:25
County
.1:2,20 3:5
couple
5:18
course
5:25 13:13
Court
15
1:1 3:8
20
3:18
23
4:1
E)
7
10
11
13
5:9
5:15,16,18
6:6,14,15
7:8,11,14
7:15,18,20
7:23,26 8:5
8:6,12 9:3
9:6,8,11,14
9:94,16,20
9:22,24,25
0:2,5,11
10:15,20,24
11:3,14,17

D 1:3 avidence find
d dockat 14:24 14:11
3:114: 6 12:1 evidentiary fine
date documants 8:3 12:3 15:16
14:17 4:15,19,25 expeditio... fire
Dated 5:2,21 B:13 9:15 11:25 11:19 13:24
16: 8 15:12 12:12 13:18 First
day draw extra 5:19
10:22 16: 8 10:15 12:5 FL
days Drive E-D-W-A-R... 2:4,7,14,21
11:21 12:3,5 2:7 4:2 Flagler
12:14 15: 14 due [ ] 27
deal 8:24 2:9 3:11,22 Florida
9: 14 14. 18 3:24 4:7 1:2,6,21,24
E 6:2,7 7:20 3:5 12:7
Deanna
E 8:9 followad
2:17 3:12
17
. 2:13 341 4:19 8:15
1
Defendant .
3:21 16:1
F following
2:1392:2 .
5
. Edwards F 3:3
g:12 13:3
defense 2:11 3:11,24 i6:1 foregoing
31:25 14:3 3:24 4:2,2 face 16:5
15:4 14:16,22 13:5 Fort
10
. 15:5 fact 2:14,21
delay
9:24 10:22 alaven 5:24 B8:10 forum
delays 13:20 false 10:10
10:22 12:15 aentear 10:14 forward
denying 13:25 far 11:12
enterad 13:17 four
7:3 6:12,16 7:3 Fedaral 13
20
desire entitled 6:10 7:9
14 Frida



Proceedings

13;10 14:17
14:18
gives
8:9,10
go
5:5 7:18,18
8:22 10:11
11:12,23,25
12:4 13:7
13:25 15:11
goas
5:24
going
7:12,14,23
8:3 12:4,6
14:17,192,20
Goldberger
2:2,3 4:4,5
5:5,11,12
5:15 6:16
7:10,13,22
13:15, 17
14:13 15:4
15:10,13,16
15:20
good
3:20,21
gotcha
11:17
government
8:2
grant
5:1 B8:8 14:1
great
8:4 15:19

H
Hafele
10:10
half
13:20 14:21
handed
5:13, 9:1
happen
P2mE,6
happens
1021

hear
5:8
heard
10:25 11:6
hearing
5:20,24 6:1
8:1,3.5
11:5, 14
12:3,11
14:7, 17
15:3
hearings
6:10
HELD
1:16
Honor
3:10,12 4:4
5:12 7:15
10:19,25
1::7 12:7
12:10, 25,25
13:17 14:16
i5:16
Honorable
1:17 3:4
Honor's
11:10
hoops
4:24
horrible
5:17
hour
3:6 14:21,22
house
11:19, 24
13:24
hur
4.:24

idea
5:16
immediate
11:5
immediately
9:15
important

5:22 6:7
improperly
13:4
inclined
12:11 14:1¢
incredible
9:16 ,
indicated
14:1
infringes
12:16
initial
6:12
intended
6:;19
interast
6:17 7:14
B:2
Intexvena
4:8 6:2 B:9
14:2

intarveners
4:17
=ntervener’'s
14:1
invited
7:18

issue

1,6
issues

5:19 6:5

J
i
1:17 2:10,11
3:10
Jack
2:2 4:5
Jeffrey
1:11,17 3:4
4:6
JR
2:6
Judge
3:25 6:10,12
7:3,18 B:24
10:4,5,7,10

10:;10,11,21
11:11 13:9
14:10 15:20
Judicial
1.1 5:21
8:18 9:18
11:22 13:10
14:5,5
July
13:21
i~p
4:24
jumping
4:20
June
1:18 3:6
16:8
jurisdiction
10:12013:1,6

K
kind
512
know
4:10,11,12
4:20 5:15
6:5 7:22
8:20 9:1
11:16 12:10
12:14,22
14:17 15:2
15:8
L
Las
2:13
Lauderdale
2:14,21
leave
8:14
let's
8:6 11:11
12:1
litigation
7+ 9
little
3:15

June 10, 2009

LoCiexo
2:18 3:13
longest
14:23
look
B:1 10:15
12:23 15:1
15:7
loocks
5:13 11:10
Louanne
1:23| 16:4,11
loud
8:6,22

M
Marra
6:10,12 7:3
7:13 10:5,7
10:10,11
matter
6:6 8:19
g.:15 10:22
13:3
mean
5:13 11:1%9
maeet
11:13
merits
14:11
mess
14:14
minute
9:24
moment
15:16
months
13:20,21
morning
3:20,21
motion
4:7 6:2 7:6
8:9 9:11
11:18 14:2
movant's
14:12
move



&

—

d

-o——

i

Proceedings June 10, 2009

11: 25
noved
6:11
noving
4:225:20

N
N
2:7 3:1
name
4:1
nature
8:20
nead
6:6,22 7:18
10:8 11:5
14:21
needs
9:14
non-criminal
6:4
non-party
3:11,13
non-prese. . .
6:11,18 15:5
noon
14:3
NOS
1:4
Notary
1:24
note
13:17
noted
3.7
notes
16:6
notlcl
g:16 11:21
12:2 13:8
14:3
N.E
2:1%

cbjection
g8:4 15:10
occurred
13:5,19
Office
1:25
Oh
6:15
ckay
4:3 11:24
13:13 15:11
Dlas
2:13
openness
12:8
oppoxrtunity
4:24
opposed
7:11
order
5:2,14 6:13
6:13,17,23
7:2,3,4
g:17 9:20C
10:6,13
11:22 13:25
314:2,4,10
14:15
Orders
8:21 9:1
ought
4:12
ocutlined
13:12
outlines
14:6

P

3:1

Palm
1:2,20,21,25
2:4,7 3:5,5
3:13

paragraph
14:6

Pardon

10:1
part
6:19
parties
6:19 7:3,17
party
2:9,16 4:23
peak
4:18
pending
7:9
people
12:23
pexrtains
7:20
petition
g:12
PL
2:18
place
6:25 7:4,17
7:25 9:20
placed
9:1¢6
Plaintiff
1:8
plaintiffs
6:177:1
Plaintiff's
67
Please
10:17
position
7:23 14:12
possible
12:2 13:23
Post
2:16 3:14,16
7:21 8:10
13:21
postpone
12:11
Post's
4:7 7:23
practical
11:14
prejudice

11:23
prepared
11:12
procedurally
5:3
procedure
7:16,25 8:15
8:20 13:11
procedures
4:19 11:7,9
14:6
proceedings
1:16 3:3
7:13 15:21
16:5
process
11:23 12:1.4
proper
4:18
propriety
13:2
prosecution
F:11
prudent
14:25
pubic
13:22
public
1:24 7:24
public's
11:1
Pucillo
11:11 13:3
14:10
punitive
4:17
purpose
4:8
pursuant
11:21
put
7:16

Q
question

12:18
quickly

12:1 13:23
quo

12:7
quote

10:7

R
R
3:1 16:1
Rawls
1:23 16:4,11
reactivate
1%:11
read
9:6 15:11
really
6.7
reason
7:5
reasconed .
6:13,17 7:16
record
31:9 11:8
16:6
records
4:8 10:12
11:1% 13:2
13:4
raduce
14:14
ralief
10:8
remain
14:9
REMEMBERED
3:3
Renewed
5:11
report
16:5
raeported
1:23 13:21
rapresent. ..
10:17
represent. ..
11:1
request



-

Proceedings

5.1 7:4 8:4
9:23
raquire
8:3
requirements
13:8
respect 8:24
respectfully
9:23
result 7:8
ravaeal 11:8
raeview 6:21,22
11:8 11:9
reviewed
4:21
ravisgsit
13:1 right
6:25 .24
9.7,13 11:1
11:3,14
12:8,9
13:11,22
15:6,19
rights
12:16
Robert 2:6
4:5
Rosenfeldt
2:12
Rothstein
2:12
rule 5:25
£:3,4 6:24
g:13 8:18
g:17 9:18
11:21 13:10
14:5 14:5
ruled
7:15
Rules
5:21 6:1

11:22
ruling
8:7,22

s

s 3:1 4:7
6:2 saying
g:23
says
10:7,16,16
scheduled
14:8
scrutiny
9:16 seal
4:16,19,24
5:1,21 B8:13
8:14 9:12
10:3 11:11
14:6 15:6,7
sealed
4:14,15,25
8:11,15
10:12 13:4
14:9,9
15:12
sealing
9:21,21
10:13 13:2
13:19
second 7:3
13:3,7
Secondly 6:2
sae 4:18
15:1,12
sarious~ 10222
sat 11:14
shift)8:11
short 5:16
Shullman 2:17
¥:12,12

317,117,193 2
05:4,9510
10:19
10:20,24,25 11
4 18
12 6, 10, 14
side
4:4signb:
14 signed 14
: 10 similar
11 : 9 simply
9:413:10
Sir
4:910:6
situations 5
25
slow 3 :15
solution
11: 15
somebody
6 22 soon
11: 14 sort
11: 10
sought 10:
8 South 2%
3 specifjic
10:712320
spelied 4: 1
standing 8:9, 10
1472 State
1:6,243:84:
238:12
11:24 13:3
14:3
status
12:7

Ste 2:7
Subsequent
6:24,25
suggest 4:12
12:12
suggestion
5:6

Suite
2:3,13,20
superseded
9:21

Supreme

9:16
surprises
14:20 S-H-
U-L 3:18
S-H-U-L~L..
1:19

716: 1, 1
take 4:17
10:5,15
11: 11 1420
15:1,7
talk 5: 6,
25
tangible
10:7 tell
4:106;
9tells 9 :
4
ten 11:21 12:3
12 14 15: 14
terrible 5:

17 test

g: 1
testimon
y 3 : 4
thank 8:21
13: 14

June 10, 2009

14:13 15:18
15:19, 20
thanks
3:25 6:15
theory
5:17
thing 12:4,6
things 5:23,23
15:2
think 4:10,12
5:3 5:6 6:7
7:22,22 B8:18
9.413,,9:14
20:16 Bl:5,20
12:19 14:19
14:20,21
thinking
4:21 B8:6,8
g8:22 Third
2:9,16
Thomas
2:18 3:13
time
5:20 8:13 %:11
14:9
14:19,19,21
timing
13:18
today
11:6,13

14:17
today's
15:3 to-
wit 3:7
transcript

16:6
transgres. ..
12:23,24
traveling
9:17,18 true
16:

[



Proceedings

trying
5
516
twelve
125
two
61091
12:1513:19
1511

types
147

U
ultimately
7:25
understand
13:22
unicque
12:24
unseal
4:17 6:11

1¢:12 11:15
unsealed
5:2 7:17
unsealing
4:8

v
vacate
10:13
vs
1:9 3:8

W
waiting
12:5
want
4:17 6:21, 22
7:1,2,5,1%
13:18,23
14:14

wasn't

815

waak

13:19

weeks

12:15 13:20

waighing

6:17

went
7.1
west
1:21,25 2:4
2735
we'll
147
wa'ra
9:17,19 11:6
William
2:10 3:10
wish
5:4
words
1G:9
written
14:15

Y
Yeah
12:13 14:18
year
139
yelling
10:18

zealous
10:17

#100578
1: 2516: 11

15:15
10

1:18 3:6
10th

16:8
101

2:19
11:08
1:1% 3:6
11:25

June 10,

1400 515
2:3 27
1500
2:20
1650
2:13

2

2.303

8:17 14:4
2.420

13:10 14:6
2.420(d)

8:18
2006-CF9454

1:4
2008-CF9381

1:4

2009

1:18 3:6

16:8

22nd

15:14
25th

15:15

250

2:3

3rd
2:19
33301-1181
2:21
33394
2:14
33401
2:4
33401-4349
2:7

400
2:7

401
2:13

2009



e it 4 Kerini



IN THE CIRCUIT OCURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

ADMINISTRATIVE ORDER NO. 2.303-9/08

IN RE: SEALING OF COURT HEARINGS
AND RECORDS

The Florida constitution mandates that the public shall have access to court records, subject
only to certain enumerated limitations which are restricted by operation of state law, federal law, or
court rule. Inre Amendments to Florida Rule of Judicial Admif. 2.420 — Sealing of Court Records,
954 So.2d 16 (Fia. 2007). The Rules of the Supreme Court strongly disfavor court records that are
hidden from public scrutiny. The Florida Supreme Court recently adopted Interim Rule 2.420 of the
Florida Rules of Judicial Administration which addrésses, the"procedures for sealing noncriminal
court records. In order to ensure that both criminal ahdoncfiminal court records are sealed properly

it is

NOW, THEREFORE, pursuant-to the authority conferred by Florida Rule of Judicial
Administration 2.215, it is ORDERED as follows:

1. A request to make court tecotds or a court hearing confidential in any type of case must be
made by written motion. Parties cannot submit an agreed-upon order. The Motion must be
captioned “Motion to Make'Court Records Confidential” or “Motion to Make Court Hearing
Confidential”. TheMotion must identify with particularity the records or hearing to be made
confidential and the grounds upon which it is based. The Motion must include a signed
certification by the party making the request that the motion is being made in good faith and
is supportediby a sound factual and legal basis.

2. The'records that are the subject of a Motion to Make Court Records Confidential will be
treated as confidential pending resolution of the motion. The case number, docket number,
or other identifying number of a case will remain public. Pseudonyms may be used as
permitted by the court. Court records made confidential under this rule must be treated as
confidential during any appellate proceeding in this Circuit.

3. A public hearing on any motion to seal a court record or court hearing will be held as soon as
practicable but no less than ten (10) days prior to the notice being given to the public and the
press and no later than 30 days after the filing of the motion. A party may seek to hold all or



a portion of the hearing on a Motion to Make Court Records Confidential in camera if
necessary to protect any of the interests listed in Interim Rule of Judicial Administration
2.420(c)(9)(A). The moving party will be responsible for ensuring that a complete record of
any hearing be created either by use of a court reporter or by any recording device that is
provided as a matter of right by the court.

A sealing order issued by a court must state with specificity the grounds for sealing and the
findings of the court that justify sealing. The order granting the sealing request must contain
as much detail as possible including the parties’ names or pseudonyms, whether the progress
docket is to be confidential, the court records that are to be confidential and the'names of
persons who are permitted access. The order must contain specific findings that the degree,
duration, and manner of confidentiality are no broader than necessary toprotect the interests
listed in Interim Rule of Judicial Administration 2.420(c)(9)(A). The order will not reveal
the information that is to be made confidential. The order will direct whether the progress
docket is to be sealed.

If an order sealing a court file is silent as to whether thé progress docket is to be sealed, the
clerk shall seal the court file but maintain a public dbcket with no alternation of the parties’
names. In accordance with Interim Rule of JudicialAdministration 2.420(c)(9) the Clerk
shall NOT seal the case number, docket number, orany other identifying number of a case
that is sealed by court order.

The Court will direct the Clerk to post the order sealing the court file on the Clerk’s website
as well as on the bulletin board located at the Main Courthouse within ten (10) days
following the entry of the order and must remain posted in both locations for at least 30 days.

A nonparty may file a pritten mation to vacate a sealing order in accordance with Florida
Rule of Judicial Administration 2.420 (2007); Inre Amendments to Florida Rule of Judicial
Admin. 2.420 — Sealing 6f Court Records, 954 So0.2d 16 (Fla. 2007).

A public hearing must be held on any contested motion to vacate a sealing order. The court,
in its disCretion, may hold a hearing on an uncontested motion. While challenge hearings
must-be.openyto the public, a party may seek to hold a portion or all of the hearing in camera

if lnecessary to protect the interests listed in Interim Rule of Judicial Administration
2:420(c)(9)(A). The movant must ensure that a record of the hearing is made. The movant
seeking to vacate an order bears the burden of showing that the order is unsound.

If the identity of a party is to remain confidential, all applicable pleadings will be filed with
the following designation on the front of the pleading: “Confidential Party — Court Service
Requested”. The judicial assistant for the division in which the pleading is filed is
responsible for providing such notice to the applicable parties. The judicial assistant is to
provide such notice so as not 1o inadvertently reveal the identity of the confidential party.



10.

11.

12.

13.

This administrative rule does NOT address the confidentiality of records admitted into
evidence and it does NOT pertain to the statutory process for sealing or expunging criminal
history records. Motions to Seal pleadings or court records filed in a criminal case must,
however, comply with this Administrative Order. This administrative order also does NOT
pertain to court records that are confidential pursuant to statute, rule or other legal authority.

[f a motion to seal is not made in good faith and is not supported by a sound legal and factual
basis, the court may impose sanctions upon the movant.

The Clerk of Court, or a deputy clerk, is hereby authorized to open any court file sealed by
operation of law or court order for the purpose of filing documents pertinent'to the particular
file, as well as for microfilming or imaging files, and for preparing arecord on appeal. The
Clerk, or deputy clerk, shall reseal the file immediately upon completion-of the task, with the
date and time of the unsealing clearly marked on the outside of the file along with the initials
of the deputy clerk.

In all matters except adoption and surrogacy cases, the Clerk-0f Court will make the contents

of a sealed file available to adult parties and theirttomneys of record. The contents of
adoption and surrogacy files shall not be made available to any person absent a court order.

DONE AND SIGNED in Chambers in West Palm Beach, Palm Beach County, Florida

this‘;ﬁ day of Scptember, 2008.

-

L

s
- " g
e g
Kathleen J. Kxoll
Chief Jug

supersedes admin, order 2.032 10/06
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY FLORIDA

ADMINISTRATIVE ORDER NO. 2,032 - 10/06*

IN RF: SEALING COURT HEARINGS

AND RECORDS
/

WHEREAS all court proceedings are public events and a strong presumption of
public access attaches to all proceedings and their records; and

WHEREAS records made or received pursuant to court rule, law, or ordinance, or in
connection with the transaction of official business are subject to public disclosure; and

WHEREAS privacy rights of litigants may in certain circumstances require that court
records or documents in the record should be sealed.

NOW, THEREFORE, it is ORDERED that 1o balance the competing interests of
litigants' privacy infcrests and the public's right to access to court records. the following
procedures ure established for scaling court records:

1. When a Motion is received for the sealing of a hearing or all-or. part of @ court record,
the Court will dircct @ hearing be held on same, The Court will give hotice of the hearing by
posting same on the electronic bulletin board established by the Clerkiof Court cxpressly for this
purpose. Unless otherwise ordered with a reason given by the(Court, notice should include
enough disclosure 10 identify the case, the movant, the respondent, and a bricf, generic
description of the matters sealed or sought 1o be sealcd:

. 2. ‘The Court will not sct 2 hearing less than teni(10) days prior to the notice being given
10 the public and the press.

3. Where prior notice to the public and press regarding the scaling of a record is not
practicable. the Court will address such Motion, and if granted, provide noticc of any decision to
seal on the Clerk's electronic bullétin board: Unless otherwise ordered with a reason given by the
Court, noticc should include criough disclosure to idenify the case, the movant, the respondent.

and a brief, generic description of the mattcrs scaled or sought to be sealed.

4. Access to court proceedings and records may be restricted to protect the
interests of litigants only after a showing that the following has been met:

(i) the measure limiting or denying access, closure or sealing of records or
both, is necessary 1o prevent a sefious and imminent threat to the
administration of justice;



(ii) no less restrictive alternative measures are available which would
mitigate the danger, and

(i) the measure being considered will in fact achieve the court's protective
purpose.

5 The reasons supporting sealing the file must be stated with specificity in the
order sealing the court record of hearing. The Case number should remain accessible on
banncr** regardless of whether the case has been sealed.

DONE and ORDERED, in Chambers. at West Palm Beach, Fiorida this 13" day of
October. 2006.

/S/
Judge Kathlcen ). Krolt, Chiel Judge

¢ supersedes administrative order no. 2.032 - 704

*% The Court recognizes the present rechnology (as of October 10, 2006 used by the Clerk
supports this, however it can not happen without a system modificition which shall be completed

by December 31. 2006.






Westlaw.
Not Reported in So.2d

Page 1

Not Reported in So.2d, 1994 WL 741009 (Fla.Cir.Ct.), 22 Media L. Rep. 2497

(Cite as: 1994 WL 741009 (Fla.Cir.Ct.))

C

Florida Circuit Court, Seventh Judicial Circuit,
Volusia County.

JOHN DOE-1 THROUGH JOHN DOE-4 and Par-
ents of John Doe-1 through John Doe-4, Plaintiffs,
V.

MUSEUM OF SCIENCE AND HISTORY OF
JACKSONVILLE, INC., Defendant.

Nos. 92-32567-C1-C1, Div. 32.

June 8, 1994,
William H. Ogle, Ormond Beach, FL.
W. Douglas Childs, Jacksonville, FL.

Jonathan . Kaney Jr., Daytona Beach, FL.

OPINION AND ORDER ON MOTION TO-
CLOSE TRIAL

RICHARD B. ORFINGER, Circuit Judge.

#1 THIS MATTER is before the Courtyon the
plaintiffs' motion to exclude the public froin the tri-
al of this case. Notice of hearing was given'to rep-
resentatives of the media as required by law. News-
Journal Corporation, publisher of The News-
Journal, filed a response and’'appeared in opposi-
tion to the motion. Defendant took no position.

According to_the complaint, a man who worked at
the local fuselm sexually abused the minor
plaintiffs, He had first come into contact with three
of the.minors as they served as volunteers under his
supervision. More than four years ago, the abuser
was prosecuted and sentenced to prison. Since then
the plaintiffs have settled suits for damages result-
ing from this abuse against the Daytona Beach Mu-
seum of Arts and Sciences, the Volusia County
School Board, and the Florida Department of
Health and Rehabilitative Services. As a previous
employer of the abuser, plaintiffs allege this de-

fendant failed to disclose information about the ab-
user's record of sexual abuse when it received an
inquiry related to his employment in this com-
munity.

Although so many persons have becomie familiar
with the case that defendant has listed eighty-one
potential fact witnesses, no victim has yet been
identified in the media.

Relying on a privacy interest in the facts relating to
the sexual abuse, plainfiffs argue/that closure is ne-
cessary to prevent the substantial harm that likely
would result from revelation of these facts and
identificationf as the victims, Thus the motion
calls upon the,court to decide whether a privacy in-
terest4n the. facts relating to sexual abuse suffered
by-the minors provides a proper basis for closure of
the trial of the minors' suit for damages arising out
of this abuse. For the reasons that follow, the court
concludes that this is not a proper basis for closure
and denies the motion.

FN!. Previously, plaintiffs moved for an
order restraining anyone, including the me-
dia, from publishing information disclosed
during the trial that would identify the
minor victims. The court denied this mo-
tion. See: Nebraska Press Association v.
Stuart, 427 U.S. 539 (1976) and The Flor-
ida Star v. BJ.F., 491 1.5, 524 (1989).

Whenever other interests compete with the public
interest in open judicial proceedings, “[o]ur analys-
is must begin with the proposition that all civil and
criminal court proceedings are public events, re-
cords of court proceedings are public records, and
there is a strong presumption in favor of public ac-
cess 10 such matters.” Sentinel Communications Co.”
v. Watson, 615 S0.2d 768, 770 (Fla. 5th DCA 1993}
{citing Barron v. Florida Freedom Newspapers,
Inc., 531 So.2d 113 (Fla.1988)). This presumption
rests on the most fundamental values of American
government.

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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“[T]he people have a right to know what is done in
their courts.... [T]he greatest publicity to the acts of
those holding positions of public trust, and the
greatest freedom in the discussion of the proceed-
ings of public tribunals that is consistent with truth
and decency, are regarded as essential to the public
welfare.” Barron, 531 So0.2d at 116-7 (citing In re
Shortridge, 34 P. 227, 228-29 (Cal.1893) ). Open-
ness in courts has a salutary effect on the
propensity of witnesses 10 tell the truth and of judi-
cial officers to perform their dutics conscientiously.
It informs persons affected by litigation of its effect
upon them and fosters “respect for the law[,] intelli-
gent acquaintance ... with the methods of govern-
ment{, and] a strong confidence in judicial remedies
_ which could never be inspired by a system of
secrecy....” Id., (citing 6 WIGMORE, EVIDENCE
§ 1834 (Chadbourn rev.1976) ). These fundamental
values come into play whenever the court is in ses-
sion, and the presumption of openncss applies in
hard cases as well as easy cases. “The reason for
openness is basic to our form of government.” Id.

*2 This motion is opposed by various news organ-
izations, but the presumption of openness is of lar-
ger importance than the immediate interest ofthe
press in the case of the moment. To be sure, the
press has a cognizable interest in mdintaining,open
courts “because its ability to gather news is directly
impaired or curtailed” by restrictions/On access.
Moreover, the press is assigned a fiduciary role in
enforcing public rights of acgess/because the press
“may be properly considered\as a representative of
the public [for] énforcement of public right of ac-
cess.” Nevertheless, thé values of openness in
courts transcend the interests of the press because
“[f]reedom,of the-press is not, and has never been a
private_propesty right granted to those who own the
news media. It is a cherished and almost sacred
right of each citizen to be informed about current
events on a timely basis so each can exercise his
discretion in determining the destiny and security
of himself, other people, and the Nation.” State ex
el Miami Herald Pub. Co. v. Mcintash, 340 So.2d
904, 908 (Fla.1977). In serving the right of each cit-
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izen to be informed, judicial openness, of which the
press is an instrument, sustains public confidence in
the judiciary and thus serves the ultimate value of
popular sovereignty.

This higher purpose of openness is not always ap-
parent in the public scrutiny of the daily business of
the courts. Depending on the definition| of news-
worthiness, it may be possible to dismiss as un-
worthy much that transpires in civilcourtshHere, it
is casy to ask what public intercst is served by sub-
jecting these minor victims toythe risk of public
identification. However, Barron teaches that this is
the wrong question bécause itsoverlooks the higher

- purpose of openness in the courts.

In Barron, a‘case involving privacy concerns inher-
ent in a divoree case, the court strongly reaffirmed
the présumption that Florida civil courts are open.
In-dissenty Justice McDonald saw the question in
¢ase-specific terms. He would have closed the pro-

“eeding because “the rights of the public to inform-

atiofi contained in a domestic retations lawsuit is
Minimal, if existent at all.” 531 So.2d at 121. Impli-
citly, this approach would have required the pro-
ponent of openness to show a particular need to
know facts of the specific case in order to gain ac-
cess. The majority rejected this approach because it
saw the conflicting interests in broader terms. “The
parties seeking a dissolution of their marriage are
not entitled to a private court proceeding just be-
cause they are required to utilize the judicial sys-
tern.” 531 So0.2d at 119,

A closure request implicates the integrity and cred-
ibility of the judicial system itself and not just the
immediate concerns of the parties. The balance to
be struck is not between the people's need to know
the particular facts of the case versus the parties'
need to keep these facts private but between the
public interest in open courts versus the personal
desite for a private forum. “Public trials are essen-
tial to the judicial system’s credibility in a free soci-
cty.” Barron at 116.

*3 Although the Florida Supreme Court holds that

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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“the public and the press have a fundamental right
of access to all judicial proceedings,” however, this
right is not absolute. State ex rel. Miami Herald
Pub. Co. v. Mclntosh, 340 So.2d at 908-9. In Bar-
ron, the court took the occasion to establish the
standards upon which the presumption of openness
may be overcome when necessary “to protect com-
peting interests.” The court wrote a “definitive
statement ... to assist judicial officers in this sensit-
ive area.” 531 So.2d at 117-8.

Barron establishes a strong presumption of open-
ness for all court proceedings and records, places
the burden on the proponent of closure, and grants
standing to the public and media to challenge clos-
ure orders. Before a court may enter any order of
closure it must determine there are no reasonable
alternatives to closure and must order the least re-
strictive closurg necessary to accomplish the pur-
pose of closure. 531 $0.2d at 118-9. A closure or-
der should be “drawn with particularity and nar-
rowly applied.” 531 So.2d at | 17.

Barron specifies an exclusive listing of those com-
peting interests that may under appropriate circum-
stances be sufficiently weighty to justify closure:
Closure may be ordered “only when necessary te
serve one of six competing interests;

{a} to comply with established public policy set
forth in the constitution, statutes, rules, or case
law;

(b) to protect trade@ecrets;

(c) to protect a‘compelling governmental interest
[e.g., national security; confidential informants};

(d) forebtain, evidence 1o properly determine legal
iSsuesNn a case;

(¢) to avoid substantial injury to innocent third
parties [e.g., to protect young witnesses from of-
fensive testimony; to protect children in a di-
vorce]; or

(f) to avoid substantial injury 10 a party by disclos-

ure of matters protected by a common law or pri-
vacy right not generally inherent in the specific
type of civil proceeding sought to be closed....

At the outset, the proponent of closure must identi-
fy one or more of such interests that is implicated in
the proposed closure. Here it is not necessary to go
beyond this first level of analysis becausg plaintiffs
have not connected their motion to acvalid interest
that would justify closure.

This motion poses a direct-confrontation between
the individual interest in privacy and the public in-
terest in open courts/Because there is inherent in
the case sensitive,| intimdte, and embarrassing
private facts, plaintiffs seek to litigate their claim in
a closed pro¢eeding. They argue “[tihat revelation
of [the identitigs of the minor plaintiffs] has the po-
tentialto inflict)Substantial harm upon them [as] a
maftter of common sense.”

There is no question there are strong reasons (o
keep private the facts surrcunding the abuse prac-
ticed on the minors by the now-imprisoned abuser.
The question this court must decide, however, is
whether these are reasons to secure the courtroom.
The question is not whether to afford privacy to the
plaintiffs but whether to afford plaintiffs a closed
forum in which to disclose these facts.

*4 Although there is no case directly on this point,
the present question comes fully within the holding
of Barron, which thoroughly considered the com-
petition between the people's interest in public
courts and the personal interest in private facts. In
effect, Barron raised the question of the role to be
assigned to privacy in a system of public courts,
and the majority resolved the issue by granting a
narrow role to privacy based on considerations re-
lating to the legitimate expectations of privacy.

In the Florida Supreme Court's well-developed pri-
vacy jurisprudence, the fundamental basis of the
right of privacy is a legitimate expectation of pri-
vacy. Not every fact in every circumstance is
private, and not every act of government violates

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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the right to be let alone. The concept by which the
court separates the appropriate from the inappropri-
ate instance for invoking the privacy right is this
expectation. Stall v. State, 570 So.2d 257, 261
(Fl1a.1990}. In order to establish a right of privacy,
the individual must establish that “a reasonable ex-
pectation of privacy ... exist[s).” Winfield v. Divi-
sion of Pari-Mutuel Wagering, 477 So.2d 544, 547
(Fla.1985).

A right of privacy cannot attach when there is no
expectation of privacy. Under our historic tradition
of public courts, what reasonable expectation of
privacy could a litigant possibly entertain? Concur-
ring in Barron, lustice Erhlich would have con-
ceded the litigant no reasonable expectation of pri-
vacy. He pointed out, “we have ... recognized that
‘[t]he potential for invasion of privacy is inherent
in the litigation process.” Rasmussen v. South Flor-
ida Blood Service, 500 So.2d 533, 535 (Fla.1987).
While civil litigants may have a legitimate expecta-
tion of privacy in pretrial depositions and interrog-
atories which are not filed with the court (citations
omitted), no such expectation exists in connection
with civil proceedings and court files which histor-
ically have be¢n open to the public. See Forsberg v.
Housing Authority, 455 So.2d 373, 375, (Fla.1984)
(Overton, J., concurring) (there is traditionally no
expectation of privacy in court files).” 53)1 So.2d at
120. Justice Erhlich shows the confliet.between pri-
vacy and publicness. If the privacy interest were al-
jowed unbounded scope, it/would overcome the
public nature of trials. Thus & system of public tri-
als must insist that litigants abandon qualms about
disclosure of private facts when they place them in
contest in the court,

withiguterejecting this view entirely, the majonity
nevertheless identified a limited scope of privacy
within civil litigation. “We find that, under appro-
priate circumstances, the constitutional right of pri-
vacy established in Florida by the adoption of art-
icle 1, section 23, could form a constitutional basis
for closure under {e) or (f).” 531 So0.2d at 118. The
majority thus conceived of two instances in which a
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reasonable expectation of privacy might be found.

*§ First, there is the privacy expectation of persons
who are not parties to the case. Involuntary parti-
cipants may have a reasonable claim of privacy.
Thus under item (g), Barron recognizes that closure
may be justified if the proponent carries the heavy
burden of showing closure is necessary(“to avoid
substantial injury to innocent third partics [e.g., tO
protect young witnesses from offensive testimony;
to protect children in a divorce]™531 So.2d at 118.

Sccond, there is the more|limited privacy expecta-
tion of a party. Againythe doctrine of legitimate ex-
pectation is applicable. Although a litigant has no
right to expect privacysin’matters involved in the
case litigated in ajpublic court, there may be mat-
ters extrinsic to the case with respect 10 which a lit-
igant-has & reasonable privacy claim. Under Bar-
rod's. item.(f), a proponent may be entitled to clos-
{re if he or she carries the burden of showing that
elosure is necessary “to avoid substantial injury to a
party by disclosure of matters protected by a com-
fhon law or privacy right not generally inherent in
the specific type of civil proceeding sought to be
closed.” 531 So.2d at 118.

Barron rules out closure based on privacy interests
of parties in the subject matter of the case itself. In
recognizing a peripheral role for the privacy claims -
of civil litigants, the majority held there can be no
privacy interest in that which is inherent in the
case. Because litigation in a public court system in-
volves an inherent tendency to invade privacy, a lit-
igant has no reasonable expectation of privacy in
the subject matter of a case. This must be so if, as
Barron soundly affirms, there is to be a system of
open courts in Florida.

Applying this standard in Barron, the court determ-
ined the medical history in question should not be
sealed because it was inherent in the case.
“Although generally protected by one's privacy
right, medical reports and history are no longer pro-
tected when the medical condition becomes an in-
tegral part of the civil proceeding, particularly

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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when the condition is assericd as an issue by the
party seeking closure.... [Mledical information is an
inherent part of these proceedings and cannot be
utilized as a proper basis for closure.” 531 So.2d at
119.

The same is true in this case. Those private facts
which form the basis of the motion for closure are
the facts inherent in the plaintiffs’ case. Neverthe-
less, plaintiffs argue their request implicates the
competing interests Barron listed in item (a) deal-
ing with public policy, item (), dealing with pri-
vacy of third party, and item (f), dealing with pri-
vacy of a party.

Plaintiffs first argue that closure of the trial is ne-
cessary under item (a) “to comply with established
public policy set forth in the constitution, statutes,
rules, or case law.” 531 So.2d at 118. Plaintiffs
rightly contend “[t]he State of Florida has long re-
cognized, as a matter of public policy, the need to
protect minors who come into contact with the
justice system,” and cite statutory provisions ex-
empting records of sex crimes and child abuse from
public records disclosure and providing for clesure
of adoption and dependency proceedingsy, See
Fla.Stat. §§ 119.07(h); 63.162; 39.408(¢).

*6 To be sure, it is public policy  to protect minor
victims of sex crimes from unnecessary public ex-
posure. The cited exceptions to public records faws
illustrate this as does the\practice of anonymous
pleading.

However, state_policy, neither requires nor permits
closure of publicitrials on the basis of the privacy
interests(of minor yictims of sex crimes. The trial of
the perpetrator of a sex crime against a minor must
be conducted in public as a matter of Florida com-
on law N2 Under Fla.Stat., § 918.16, the court
has a certain ability to clear the courtroom during
testimony of a person under the age of 16, but the
press specifically may not be excluded. A re-
cent statute protecting minor witnesses does not
purport to authorize closure of the trial to protect
minor witnesses. When the state prosecutes the
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parent of a minor child for sexual abuses practiced
on the child, the trial is not closed nor is there sup-
pression of the identity of the parent from which, as
plaintiffs argue here, the identity of the child is
readily inferred. Indeed, from the reports of
tort suits by minor victims of sexual crimes seeking
damages from the perpetrator or those vicariously
liable, it can be seen that the courts of this state
conduct cases like the prgsent as open public trials
in the name of the party.

FN2. Bundv v. State, 455 So0.2d 330
(Fla.1984), cert. |denied, 476 U.s. 1109
(1986). Miami Heraid Publishing Co. v.
Lewis, 426 80.2d )| (Fla.1982). See also
Globe.Newspaper Company v. Superior
Cofirt, 102 5.C1. 2613 (1982) (Same under
First Amendment).

EN3/ See Palm Beach Newspapers v.
Nourse, 413 So0.2d 467 (Fla, 4th DCA
1982) (Error to summarily exclude press
from arraignment of defendant charge with
lewd and lascivious act on child under age
14); News-Press Pub. v. Shearer, 5
Med.L.Rptr. 1272 (Fla. 2d DCA 1979)
(Error to exclude press from courtroom
while juvenile witness in sex crime testi-
fies and error to seal record from press).
Compare Miami Herald Pub. Co. v
Morphonios, 467 So.2d 1026 (Fla.1983)
(Error to gag press from publishing testi-
mony of minor witness via prerecorded
video) and Thornton v. State, 585 So.2d
1189 (Fla. 2d DCA 1991 {Statute cannot
override defendant's Sixth Amendment
right to public trial without case-by-case
balancing test). See also Doe v. Doe, 567
So2d 1002 (Fla. 4th DCA 1990)
(Affirming denial of motion to close pro-
ceedings in which mother seeks authority
for surgical sterilization of mentally handi-
capped daughter).

FN4. Fla.Stat. § 92.55 (Authorizing the
court to permit or prohibit “the attendance

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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of any person at the proceeding™)
(emphasis supplied).

FN5. See, ¢.g., Schmidt v. State, 590 So.2d
404 (Fla.1991) (Father prosecuted  for
crime of video recording of minor daughter
in violation of statute concerning depiction
of sex acts); Sanders v. State, 568 So.2d
1014 (Fla. 3d DCA 1990) (Father prosec-
uted for lewd and lascivious acts against
minor daughter).

FN6. See, e.g., Zordan v. Page, 500 So.2d
608 (Fla. 2d DCA 1987) (Suit by minor
and parents against carrier for damages in-
curred when insured fondled private parts
of minor plaintiff); Hennagan v. Depart-
ment of Highway Safety and Motor
Vehicles, 467 So0.2d 748 (Fla. 1st DCA
1985) (suit by minor and parents against
FHP for damages when minor driver was
allegedly sexually abused by patrolmen
after being stopped on pretext of suspi-
cion); Drake v. Island Community Church,
Inc., 462 So.2d 1142 (Fla. 3d DCA 1985)
(Suit by minor and parents for damages
from sexual abuse by teacher od minor pu-
pil). Compare Frechauf v. School Board of
Seminole County, 623 Sol2d 761, (Fla. 5th
DCA)cause dismissed, 629 So0.2d 132
(Fla.1994} (Suit for,abuse inflicted on son
by stepmother; failure torreport suspected
abuse by school); Fischer v. Metcalf, 543
So0.2d 785 (Ela. 3d DCA 1989) (Suit by
minors“againstppsychologist for damages
frorh abusive father when suspicion of ab-
use was.not reported).

The court concludes that it is not necessary (o close
this trial ih order to comply with any public policy
of the State of Florida.

The plaintiffs next argue that closure is necessary to
serve the interest of innocent third partics whose
privacy warrants closure under item (¢} of Barron.
The plaintiffs assert that each miner in this consol-

idated cause is a third party as to the other three ac-
tions and thus the trial should be closed to protect
them as third parties in the consolidated cases. Hav-
ing voluntarily joined to bring the action, they can-
not claim to be third parties to the action nor assert
a legitimate expectation of privacy in the disclos-
ures that necessarily follow from their decision to
act in concert.

Plaintiffs also assert the privacyinterest of other
minors who were victims of this,same abuse but
who have not joined in thig’suityThese is no evid-
ence that trial of this case, would implicate these
third parties. In any gvent, plaintiffs lack standing
to assert the interest of these third parties, and the
Court will not.decide any issue affecting their rights
unless a party, with standing raises the issue.

Finally,\plaintiffs attempt to bring their motion un-
derftem (f) felating to the privacy interest of a
party. Te be entitled to an order of closure under
this item, however, plaintiffs must show that clos-
ureis necessary “to avoid substantial injury to. a
party by disclosure of matters protected by a com-
mon law or privacy right not generally inherent in
the specific type of civil proceeding sought to be
closed” 531 So.2d at 119.(emphasis added).
Plaintiffs argue their identities are not inherent facts
in the case and thus the trial should be closed to
prevent revelation of the identity. However,
plaintiffs also contend it will be impossible to try
the case without revelation of their names. Their ar-
gument refutes itself. The identity of a party is in-
herent in the case, and that concern alone could not
justify total closure. This argument is a proxy for
the ineffective argument that the sensitive nature of
inherent private facts should justify a private forum.
Facts regarding abuse form the core of their case,
and thus it “is an inherent part of these proceedings
and cannot be utilized as a proper basis for clos-
ure.” 531 So0.2d at 119. The decision to litigate this
issue is tantamount to a decision to place the in-
formation before the public.

*7 As sympathetic as their claim is, it fails to state
a cognizable reason for closure under the law. The
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request to close a civil trial because of a party's dis-
closural concerns with facts inherent in the cause
cannot be reconciled with Barron. Facts generally
protected by a party's privacy right are no longer
protected from disclosure when they become an in-
tegral part of a civil proceeding. Indeed, plaintiffs’
argument for a private forum could be asserted as
the basis for a wide array of exceptions that would
swallow up the presumption of openness. “The ...
argument based on this interest therefore proves too
much. [T]hat same interest could be relied upon to
support an array of mandatory closure rules ...
proves too much, and runs contrary to the very
foundation of the right of access....” Globe Newspa-
per Company v. Superior Court, 102 5.Ct. 2613,
2622 {1982).

Accordingly, having considered the briefs and argu-
ments of counsel for the reasons set forth in this
opinion, it is ORDERED that the Motion to Close
Trial be denied.

DONE AND ORDERED.

Fla.Cir.Ct.,1994.
John Doe-1 Through John Doe-4 v. Museum of Sci-

ence and History of Jacksonville, Inc.
Not Reported in So.2d, 1994 , WL/ 741009
(Fla.Cir.Ct.), 22 Media L. Rep. 2497

END OF DOCUMENT
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 08-80736-CIV-MARRAJJOHNSON FILED h)’_m_ D.C.
IN RE: JANE DOE, JUL 09 2008
Petitioner. Sf‘éf‘é‘;‘gﬁ"‘s:.?:":‘_!

/

GOVERNMENT’S RESPONSE TO VICTIM’S EMERGENCY BETITION
FOR ENFORCEMENT OF CRIME VICTIM RIGHTS ACT18 U.S.C” § 3771

The United States of America, by and through its undersigned counsel, files its Response

{o Victim’s Emergency Petition for Enforcement of Victim Rights)Act, 18 U.S.C. § 3771, and

states:

1 THERE IS NO “COURT PROCEERING™ UNDER 18 U.S.C. § 3771(b)

Petitioner complains that she has been deniied her rights under the Crime Victims Rights
Act, 18 U.S.C. § 3771. In the emergency petition filed by the victim, she alleges the Government
has denied her rights since she has received no consultation with the attorney for the government
regarding possible disposition of the charges (1 8 U.S.C. § 3771(a)(5)); no notice of any public
count proceedings (18 U.S.C. §3771(a)(2)); no information regarding her right to restitution (18
U.S.C. § 3771(a}6)); and no notice of rights under the Crime Victim Rights Act (CVRA).
Emergengy. Petition, 1 5.

The instant case is unique in several respects. First, in 2006, Jeffrey Epstein was charged
with felony solicitation of prostitution in the Circuit Court of the Fifteenth Judicial Circuit, Palm
Beach County, Florida. This charge was based upon the offenses alleged in paragraph 1 of the

petition. Second, while Epstein has been under federal investigation, he has not been charged in
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the Southern District of Florida.

Title 18, U.S.C., Section 3771(b)(1) provides in pertinent part that, “*[i]n any court
proceeding involving an offense against a crime victim, the court shall ensure that the crime
victim is afforded the rights described in subsection {a).” There is no “court proceeding” in the
instant case since Epstein has not been charged with violation of any federa) statute. No federal
grand jury indictment has been returned, nor has any criminal information been filed. There can
thus be no failure of a right to notice of a public court proceeding or the right'10 Testiwution.

In her memorandum, petitioner relies upon In Re Dean, 527 F.34 391 (5th Cir. 2008),
where the Fifth Circuit held that the CVRA required the governmenglo “confer in some
reasonable way with the victims before ultimately exercising its broad discretion.” Id. at 395. In
Dean, the government sought and obtained an ex parte order permitting it to negotiate a plea
agreement with BP Products North America, without fifst consulting with the victims,
individuals injured and survivors of thosekilled im a refinery explosion. A plea agreement was
ultimately negotiated and the victifs objected. The appellate court found that the CVRA granted
a right to confer. However, {he court declined to grant mandamus relief for prudential reasons,
finding that the district court had the benefit of the views of the victims who chose to participate
al the hearing held on whether the plea agreement should be accepted. 1d. at 396.

Dean is legally distinguishable in several respects. For one thing, the court’s discussion
of the:scope of the right 1o confer was unnecessary because the court ultimately declined to issue
mandamus relief. Dean, 527 F.3d at 395. Also, in offering its view that this right applies pre-
charge, it is noteworthy that the court, in purporting to quote the statute, omitted the last three

words of section 3771(a)(5)(“in the case”), words that arguably point in the opposite direction by

.2-
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suggesting that the right applies post-charge. Further, the court went to great lengths to
emphasize that its holding was limited to the particular circumstances presented in that case (i.c.,
the simultaneous filing of a plea agreement and formal charges), which of course, is not the case

here. No federal charges have been filed in the instant case, and this case, unlike Dean, involves

an agreement to defer fedcral prosecution in favor of prosecution by the State of Florida.and not a
guilty plea. Id. at 394, Finally, the Dean court expressly declined to “speculate on the [right to
confer’s] applicability to other situations.” Id. Nothing in § 3771(a)5) supportsithe petitioner’s
claim that she had a right to be consulted before the Government could enter int0 a non-
prosecution agreement which defers federal prosecution in exchafigéfor state court resolution of
criminal liability, and a significant concession on an element of a claim for compensation under

18 U.S.C. § 2255.

1. THE GOVERNMENT HAS USEDITSBEST EFFORTS TO COMPLY WITH
18 U.S.C. §3771(a)

The Epstein case was investigated-initially by the Palm Beach Police Department in 2006.
Exhibit A, Declaration of Assistant United States Attorney A. Marie Villafaiia, § 2.
Subsequently, the Palm Beach Police Department sought the assistance of the Federal Bureau of
Investigation (FBI). Id. Throughout the investigation, when a victim was identified, victim
notification letters Were provided to the victim by both the FBI Victim-Witness Specialist and
AUSAVillafaiia. Id., {3. Petitioner’s counsel, Brad Edwards, Esq., currently representsiiR
- andjjj The U.S. Attorney’s Office victim notification letter to [JJilif was provided by the
FBL. and the letter to I was haﬁd-delivercd by AUSA Villafafia to her when she was

interviewed in April 2007. FBI victim notification letters were mailed tollll and[Jjjj or
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January 10, 2008, and to I on May 30, 2008. Villafafia Decl., § 3.

Throughout the investigation, AUSA Villafafia and the FBI's Victim-Witness Specialist
had contact withll Villafaia Decl., §4. Earlier in the investigation, Il was represented by
James Eisenberg, Esq. Consequently, all contact withjJj was made through Mr. Eisenberg.

[n mid-2007, Epstein’s attorneys approached the U.S. Attorney’s Office in an effort 1o
resolve the federal investigation. Id., v 5. Atthat time, Mr. Epstein had been charged by the
State of Florida with solicitation of prostitution, in violation of Florida Statutes §796.07. Mr.
Epstein’s attorneys sought a global resolution of this matter. The Unit¢d States subsequently
agreed to defer federal prosecution in favor of prosecution by the"State of Florida, so long as
certain basic preconditions were met. One of the key objectives forthe Government was to
preserve a federal remedy for the young girls whom/Epstein had sexually exploited. Thus, one

condition of that agreement, notice of which was provided to the victims on July 9, 2008, is the

following:

“Any person, who-while a minor, was a victim of a violation of an
offense enumerated imTitle 18, United States Code, Section 2255,
will have the same rights to proceed under Section 2255 as she
would have had,"ifMr. Epstein had been tried federally and
convictédiof an enumerated offense, For purposes of
implementing this paragraph, the United States shall provide Mr.
Epstein’s attorneys with a list of individuals whom it was prepared
to fiame in an Indictment as victims of an enumerated offense by
Mr. Epstein. Any judicial authority interpreting this provision,
including any authority determining which evidentiary burdens if
any a plaintiff must meet, shall consider that it is the intent of the
parties to place these identified victims in the same position as they
would have been had Mr. Epstein been convicted at trial. No
more; no less.”

The Attorney General Guidelines for Victim and Witness Assistance (May 2005), Article
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1V. Services to Victims and Witnesses, provides the following guidance for proposed plea

agreements:
(3) Proposed Plea Agreements. Responsible officials should make reasonable
efforts to notify identified victims of, and consider victims' views about,
prospective plea negotiations. In determining what is reasonable, the responsible
official should consider factors relevant to the wisdom and practicality of giving
notice and considering views in the context of the particular case, including, but
not limited to, the following factors:
(a) The impact on public safety and risks to personal safety.
(b) The nurnber of victims.
{c) Whether time is of the essence in negotiating or entering a proposed plea.
(d) Whether the proposed plea involves confidential information or conditions.

(e) Whether there is another need for confidentiality.

(f) Whether the victim is a possible witness inghe case and the effect that relaying any
information may have on the defendant’s right to7a fair trial.

Throughout negotiations, Epstein’s attorrieys claimed that one reason victims came
forward and pressed their claims was their desire for money. They argued that victims might
have an inducement to fabricate or enhance their testimony, in order to maximize their
opportunities 1o obtain financial recompense. Villafafa Decl., § 8. The Governmenl was
extremely concefned that'disclosure of the proposed terms would compromise the investigation
by providing Epstein the means of impeaching the victim witnesses, should the parties fail to
reach-an.agreement. In light of the fact (i) that the United States agreed to defer prosecution to a
previously filed state criminal case; (ii) that as a result sentencing would take place in state court
before a state judge; (iii) that if the state resolution failed to meet minimum standards such that a

federal prosecution was warranted, the victims would be witnesses and thus potential

-5-
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impeachment issues were of concern; and (iv) the United States was already making efforts to
secure for victims the right to proceed federally under 18 U.S.C. § 2255 even if prosecution took
place in state court, the Government determined that its actions in proceeding with this
agreement best balanced the dual position of the Jane Does as both victims and potential
witnesses in a criminal proceeding.

On Friday, June 27, 2008, at approximately 4:15 p.m., AUSA Villafafia received acopy
of the proposed state plea agreement, and learned that Epstein’s state plea heanngwas scheduled
for Monday_, June 30, 2008, at 8:30 a.m. Villafafia Decl., § 10. AUSA Villafafiand the Palm
Beach Police Department attempted to provide notification to vietiths in the short time that they
had. Id, Alihough all known victims were not notified, AUSA Villafafia did call attorney
Edwards to provide notice to his clients regarding the hearing. AUSA Villafaiia did this, even
though she had no obligation to provide noticg of Astate-court hearing. Mr. Edwards advised that
he could not attend but that someone would be present at the hearing. I1d.

The Government has complied with18 U.S.C. § 3771(c)X1) by using its best efforts to
“see that crime victims are notified of; and accorded, the rights described in subsection (a).”
Specifically, petitioner was afforded the reasonable right to confer with the attorney for the
Government under 18 U.S.C. § 3771(aX5). Disclosure of the specific terms of the negotiation
were not disclosed prior to a final agreement being reached because the Government believed
doing-se.would jeopardize and prejudice the prosecution in the event an agreement could not be
made. Further, although 18 U.S.C. § 3771(a)(2) does not apply to state court proceedings, the
government nonetheless notified petitioner’s counsel on June 27, 2008, of the piea hearing in

state court on June 30, 2008.
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Section 3771(d)(6) provides, in relevant part, that “[njothing in this chapter shall be
construed to impair the prosecutorial discretion of the Attorney General or any officer under his
direction.”” The Government exercised its judgment and discretion in determining that there was
a need for confidentiality in the negotiations with Epstein. The significant benefit of obtaining
Epstein’s concession that victims suing him under 18 U.S.C. § 2255(a) were “victims” of the
cnumerated offenses, despite the fact he has not been convicted in federal court, was of sufficient

jmportance to justify confidentiality of the negotiations.

M. THE QOVERNMENT’S DISCUSSIONS WITHM
Attorney Brad Edwards has advised the Government that-hewrepresents .
B Victim letters were provided to all three individuals.<The letters to Il andlll were
forwarded on January 10, 2008. Villafafia Decl., § 3/ On'May 28, 2008- status as a vicum
was confirmed when she was interviewed by federal agents. 1d. The FBI Victim Witness
specialist sent her a letter on May 30, 2008. 1d.

When the agreement was signed in September 2007 JJJJ] was openly hostile to a
prosecution of Epstein, and- had refused to speak with federal investigators. 1d., 9 7. While
individual victims were'nol consulted regarding the agreement, none of Mr. Edwards’ clients
had expressed adesire to/be consulted prior to the resolution of the federal investigation. Id.

InOctober 2007, NI was not represented by counsel. 1d.. 1 8. She was given
telephonit notice of the agreement, as were three other victims. Id. These four individuals were
also given notice 0 an expected change of plea, in state court, in October 2007.

In mid-June 2008, Mr. Edwards contacted AUSA Villafafia to advise that he represented

BN, 2ndll and requested a meeting. 1d.,§ 9. AUSA Villafafia asked Mr. Edwards to send

_7-
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to her any information that he wished her to consider. Nothing was provided. Id. AUSA
Villafaiia also told Mr. Edwards he could contact the State Attomney’s Office, if he wished. To

her knowledge, Mr. Edwards did not make the contact.

The Government has acted reasonably in keeping . andllll informed.
Petitioner’s rights under the CVRA have not been violated. Therefore, her emergency petition
should be denied.

Respectfully submitted,

R. ALEXANDER ACOSTA
UNITED ST}S ATTORNEY

bre O

o

By: -
DEXTER A. LEE
Assistant U(S. Attomey
Fia. BarNo. 0936693
99 N(E. 4™ Street
Miamiy Florida 33132
(305) 961-9320
Fax:»(305) 530-7139
E-mail: dexter.lee@usdoj.gov

Attorney for Respondent

CERTIFICATE OF SERVICE

| HEREBY CERTIEY that a true and correct copy of the foregoing was sent via facsimile

transmission andU.S. Mail, this7 fz 2 day of July, 2008, to: Brad Edwards, Esq., The Law

Offices of Brad Edwards & Associates, LLC, (954) 924-1530, 2028 Harriscn Street, Suite 202,

Hollywood, Florida 33020.

DEXTER A.LEE  V
Assistant U.S. Attomey
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 08-80736-Civ-Marra/Johnson

[FILED by 22 D.C.]
IN RE: JANE DOE, JUL 09 2008
Petitioner. ?L?Eé‘:"}:&%’%‘:"?

DECLARATION OF A. MARIE VIBLAFANA
IN SUPPORT OF UNITED STATES" RESPONSE
TO VICTIM’S EMERGENCY PETITION FOR ENFORCEMENT

2 =

OF CRIME VICTIM RIGHTS ACT/18 U.S.C. §3771

1. 1, A. Marie Villafafia, do hereb)./ declare that T am a member in good standing
of the Bar of the State of Florida. | graduated from the University of California at Berkeley
School of Law (Boalt Hail)in 1993, After serving as a judicial clerk to the Hon. David F.
Levi in Sacramento, California,’1 was admitted to practice in California in 1995. I also am
admitted to practice in all courts of the states of Minnesota and Florida, the Eighth, Eleventh,
and Federal'GircuitCourts of Appeals, and the U.S. District Courts for the Southern District
of Florida, the District of Minnesota, and the Northern District of California. My bar
admission status in California and Minnesota is currently inactive. I am currently employed
as an Assistant United States Attorney in the Southern District of Florida and was so

employed during all of the events described herein.
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2. | | am the Assistant United States Attorney assigned to the investigation of
Jeffrey Epstein. The case was investigated by the Federal Bureau of Investigation (“FBI™).
The federal investigation was initiated in 2006 at the request of the Palm Beach Police
Department (“PBPD”) into allegations that Jeffrey Epstein and his personal assistants had
used facilities of interstate commerce to induce young girls between the ages of thirteen and
seventeen to engage in prostitution, amongst other offenses.

3. Throughout the investigation, whena victim was identified, victim notification
letters were provided to her both from your Affiant and from the FBI's Victim-Witness
Specialist. Attached hereto are copies of the letters previded to Bradley Edwards’ three
clients, -- and -1 Your Affiant’s letter lo- was provided by the FBI. (Ex.
1). Your Affiant’s letter to - was hand-detivered by myself to- at the time that she
was interviewed (Ex. 2).” Both - and i also received letters from the FBI’s Victim-
Witness Specialist, which were sent.onWanuary 10, 2008 (Exs. 3 & 4). Il was identified
via the FBI’s investigation\in 2007, but she initially refused to speak with investigators.

I satus as a victivef a federal offense was confirmed when she was interviewed by

| Attorney Edwards filed his Motion on behalf of “Jane Doe,” without identifying which of
his clients is the purported victim. Accordingly, 1 will address facts related to ., , an
All three of those clients were victims of Jeffrey Epstein’s while they were ininors beginning when
they were fifteen years old.

*Please note that the dates on the U.S. Attorney’s Office letters tolllll andjii] are not the
dates that the letters were actually delivered. Letters to all known victims were prepared early inthe

investigation and delivered as each victim was contacted.

2-
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federal age;lts on May 28, 2008. The FBI’s Victim-Witness Specialist sent a letter ol
on May 30, 2008 (Ex. 3).
4. Throughout the investigation, the FBI agents. the FBI's Victim-Witness
Specialist, and your Affiant had contact with Il and ] Attorney Edwards’ other client,
. 25 represented by counsel and, accordingly, all contact with ]Il was made through
that attorney. That attorney was James Eisenberg, and his fees were paid by Jeffrey Epstein,
the target of the investigation.’

. In the summer of 2007, Mr. Epstein and the U.S. Attorney’s Office for the
Southern District of Florida (“the Office”) entered~into, negotiations to resolve the
investigation. At that time, Mr. Epstein had been'charged by the State of Florida with
solicitation of prostitution, in violation of Elorida Statutes § 796.07. Mr. Epstein’s attorneys
sought a global resolution of the matter. The United States subsequently agreed to defer
federal prosecution in favor of prosecution by the State of Florida, so long as certain basic
preconditions were met. One of /the key objectives for the Government was to prescrve a
federal remedy for the’young girls whom Epstein had sexually exploited. Thus, one
condition of thatagreement, notice of which was provided to the victims on July 9, 2008, is
the foliowing:

“Any person, who while a minor, was a victim of a violation of an offense

Enumerated in Title 18, United States Code, Section 2255, will have the same
rights to proceed under Section 2255 as she would have had, if Mr. Epstein

*The undersigned does not know when Mr. Edwards began representing [l or whether
I cver formally terminated Mr. Eisenberg’s representation.

3.
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" had been tried federally and convicted of an enumerated offense. For purposes

of implementing this paragraph, the United States shall provide Mr. Epstein’s

attorneys with a list of individuals whom it was prepared o name in an

Indictment as victims of an enumerated offense by Mr. Epstein. Any judicial

authority interpreting this provision, including any authority determining

which evidentiary burdens if any a plaintiff must meet, shall consider that itis

the intent of the parties to place these identified victims in the same position

as they would have been had Mr. Epstein been convicted at trial. No more;no

less.”

6. An agreement was reached in September 2007. The Agreement contained an
express confidentiality provision.

7. Although individual victims were not consulted regarding the agreement,
several had expressed concerns regarding the exposure of their identities at trial and they
desired a prompt resolution of the matter. At the time the agreement was signed in
September 2007, Bl v a5 openly hostile to the prosecution of Epstein. The FBI attempted
to interview- in October 2007, atwhichtime she refused to provide any information
regarding Jeffrey Epstein. None of Attorney Edwards’ clients had expressed a desire to be
consulted prior to the resolution of the federal investigation.

8. As explained-above, one of the terms of the agreement deferring prosecution
to the State 6f Florida was securing a federal remedy for the victims. In October 2007,
shortly after the agreement was signed, four victims were contacted and these provisicns
were'discussed. One of those victims was B v 10 at the time was not represented, and she

was given notice of the agreement. Notice was also provided of an expected change of plea

in October 2007. When Epstein’s attorneys learned that some of the victims had been
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notified, lhc-ey cornplained that the victims were receiving an incentive to overstate their
involvement with Mr. Epstein in order to increase their damages claims. While your Affiant
knew that the victims’ statements had been taken and corroborated with independent
evidence well before they were informed of the potential for damages, the agents and I
concluded that informing additional victims could compromise the witnesses’ credibility at
trial if Epstein reneged on the agreement.

9. Afterllllllhad been notified of the terms of the agreement, but before Epstein
performed his obligations,- contacted the FBI because Epstein'seounsel was attempting
to take her deposition and private investigators were haraSsingher. Your Affiant secured pro
bono counsel to rcpresen-. and several otheridentified victims. Pro bono counsel was
able to assist JJl] in avoiding the improper'depesition. That pro bono counsel did not
express to your Affiant thatl] was dissatisfied with the resolution of the matter.

10.  Inmid-June 2008{Altorney Edwards contacted your Affiant to inform me that
he represenled- and ] and asked to meet to provide me with information regarding
Epstein. I invited Attorney Edwards to send to me any information that he wanted me to
consider. Nothing was provided. Ialso advised Attorney Edwards that he should consider
contacting the State Attorney’s Office, if he so wished. I understand that no contact with that
office-was made. Attorney Edwards had alluded tojJjj so ! advised him that, to my

knowledge I was still represented by Attorney James Eisenberg.
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1. | On Friday, June 27, 2008, at approximate 4:15 p.m., your Affiant received a
copy of the proposed state plea agreement and learned that the plea was scheduled for 8:30
a.m., Monday, June 30, 2008. Your Affiant and the Palm Beach Police Department
attempted to provide notification to victims in the short time that Epstein’s counsel had given
us. Although all known victims were not notified, your Affiant specifically called attorney
Fdwards to provide notice to his clients regarding the hearing. Your Affiant believes that
it was during this conversation that Attorney Edwards notified me that'he represented-
and [ assumed that he would pass on the notice 10 her, as well. Attorney Edwards informed
your Affiant that he could not attend but that someone wouldbe present at the hearing. Your
Affiant attended the hearing, but none of Attorngy Edwards’ clients was present.

12.  On today’s date, your Affiant provided the attached victim notifications to
Sl and - via their attorney, Bradley Edwards (Exs. 6 & 7). A notification was not
provided to Il because thed).S: Attorney’s modification limited Epstein’s liability to
victims whom the United States was prepared to name in an indictment. In light of I
prior statements 10 law enforcement, your Affiant could not in good faith include s 2
victim in andindictment and, accordingly, could not include her in the list provided to
Epstein’sicounsel.

13, Furthermore, with respect to the Certification of Emergency, Attorney Edwards
did not ever contact me prior to the filing of that Certification to demand the relief that he

requests in his Emergency Petition. On the afternoon of July 7, 2008, after your Affiant had

_6-
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already recéived the Centification of Emergency and Emergency Petition, | received a letter
from Attorney Edwards that had been sent, via Certified Mail, on July 3, 2008. While that
letter urges the Attorney General and the United States Attorney to consider “vigorous
enforcement” of federal laws with respect to Jeffrey Epstein, it contains no demand for the
relief requested in the Emergency Petition.

14. 1 declare under penalty of perjury, pursuant to 28 U.S,C, §41746 that the

foregoing is true and correct to the best of my knowledge and belief.

Executed this % day of July, 2008.
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U.S. Department of Justice

United States Attorney
Southern District of Florida

500 South Australian Ave , Swin: 400
WWest Palm Beach, FL 33401

(561) 820-8711

fFacsimile: (361) 8208777

June 7, 2007

DELIVERY BY HAND
Miss QUG TR

Re: Crime Victims' and Witnesses' Rights

Dear Miss IR

Pursuant to the Justice for All Act of 2004, as a victim and/onwitness of a federal offense,
you have a number of rights. Those nghts are:

1)) The right 1o be reasonably protected froor'the accused.

(2)  The right to reasonable, accurate, and timely notice of any public court proceeding
involving the crime or of any release ofescape of the accused.

(3) The right not to be excluded frém, any public court proceeding, unless the court
determincs that your lestimony.may b&materiatly altcred if you are present for other
portions of a proceeding.

(4) The right 1o be reasopably heard al any public proceeding in the district court
involving release, plea, or sentencing.

(3) The reasonable right to confer with the attorney for the United States in the case.

(6)  The right to full and timely restitution as provided in faw.

{7) The righ'l to proceedings free from unreasonable delay.

(8) The right 10, bercated with faimess and with respect for the victim's dignity and
pnvagcy. _ it

Membess, of the U.S. Department of Justice and other federal investigative agencies,

including thé Federal Bureau of Investigation, must use their best efforts 10 make sure that these
rights are’protectcd. If you have any concerns in this regard, please feel free to contact me at 561
209- 1047,0r:Special Agent Nesbitt Kuyrkendall from'the Federal Bureau of Investigation at 561
822.5046. You also-can conlact the lustice Department’s Office for Victims of Crime in
Washington, D.C. at 202-307-5983. That Office has a website at www.ovc.gov.

Ycou can seek rhe advice of an attorney with respect to the righ‘fk listed above and, if you
believe that the Aghts set forth above are being violaled, you have the right fo petition the Court for
rehief.


http://www.ovc.gov
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In addition to these rights, you are entitled lo counseling and medical segrvices, and protection
from intimidation and harassment. If the Court determines that you arc a viclim, you aiso may be
cntitled to restitution from the perpetrator. A tist of counscling and medical scrvice providers can
be provided to you, if you SO desire. If you or your family is subjected to any miimidation or
harassment, please contact Special Agent Kuyrkendall or myself immediately. Itis possible|that
someone working on behalf of the targets of the investigation may contact you. Such centact does
ant violasehe law: However, if you are contacted, you have the choice of speaking toythat person
or refusing t10*do So.” If you refuse and feel that you are being thrcatened or harasscd, then plcase

*contact Special Agent Kuyrkendall or mysell.
}

Y ou also are entitled to notification of upcoming case evenls. At thistime, your case is under

investigationd If anyone is charged in connection with the investigation, you Will be notificd.

Sincerely,

R. AlexandecnAcosta
United States Attorncy

A. Marie Villafana

i Assistant United Slates Attomey
i

ce: Special Agent Nesbitt Kuyrkendall’F B.L
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United States Attorney
Southern District of Florida

500 South Australian Ave., Suite 400
West Paim Beach. FL 33401

(561) 820-8711

Facsimife: (561) 820-8777

August 11, 2006

DELIVERY BY HAND

Miss

Re: Crime Victims’ and Witnesses' Rights

Dear Miss [N

Pursuant 1o the Justice for All Act of 2004, as a victim and/Gr wiincss of a federal offense,
you have a number of rights. Those nghis are:

(h
(2)

(3

(4)

(5)
(6)
(7)
(8)

The right to be reasonably protected from thetaccused.

The right 1o reasonable, accurale, and timely notice of any public court proceeding
involviag the crime or of any releasedr eseape of the accused.

The right not to be excluded frofm any\public court procecding, unless the court
determenes that your testimony maybe materially altered if you are present for other
portions of a proceeding.

The nght to be reasonably heard-al any public proceeding in the district court
involving rclease, pled, oosentencing,

The reisonable right'to enfer with the attorney for the United States in the case.
The right to full and timely restitution as provided in law.

The right to proceedings free from unreasonable delay.

The right toube treated with faimess and with respect for the victim's dignity and
privacy. »

Members ofithe U.S. Department of Justice and other federal investigative agencies,
including the Federal Bureau of Investigation, must use their best efforts 10 make sure that these
rights are protected. [f you have any conceérms in this regard, please feel free to contact me at 56!
209-1047,cr Spccial Agent Nesbitt Kuyrkendall from the Federal Burcau of Investigation at 561
82275946 ¥You also can contact the Justice Dcpért'mcm's Office for Victims of Crime in
Wasthungten, D.C. at 202-307-5983. That Office has a website at www.ove.gov.

You can seek the advice of an attomney with respect to the rights listed above and, if you
believe that the rights set forth above are being violated, you have the right to petition the Court for

relief.


http://www.ovc.gov
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In addition to these rights, you are entitled to counseling and medical services, and 1.
from intimidation and harassment. If the Court determines that you are a victim, you ..l..
entitled 1o restitution from the perpetrator. A list of counseling and medical service pro. -
be provided to-you, 1f you so desire. If you or your family is subjected to any inte
harassment, please cortact Special Agent Kuyrkendall or myself immediately. [tis g
someonc working on behalf of the targets of the investigation may contact you. Such wd:
not violate the law. However, if you are contacted, you have the choice of speaking.ta i

or refusing to do so. [f you refuse and feel thal you are being threatened or harasscd, e

" ¢ontact Special Agent Kuyrkendall or myself.

You also are entitled 1o notification of upcoming case cvents. At this Lime,yous. ;.
investigation. 1fanyone is charged in connection with the investigation, you will be nor

Sincerely,

R. Alexander Acosta
United States Attomey

-

By:
A. Marie Villafafia
Assistant United States Attomey

cc: Special Agent Nesbatt Kuyrkendail; T B.1.

P

Page 11 of 21
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U.S. Department of Justice
Federal Bursau of Investigation
FBI - West Palm Beach

Suite 500

505 South Flagler Drive

West Paim Beach, FL 33401
Phane: (581) 833-7517

Fax: (561) 833-7970

January 10, 2008

Re: Case Number- GEIINNNNG
pear onm il

This case is currently undar Investigation. This canbe a lengthy process and werequest your
continued patience white wa conduct a thorough investigation.

As 8 crime victim, you have the following rights under 18 United States Code § 3771: (1) The right to
be reasonably protected from the accused: (2) The right to reasonable, accurats, and timely notice of any
public count procaeding, or any parole proceading, lnvolving the <rime onof sy release or escape of the
accused; (3) The right not to be exciuded from any such pubiic court proceeding, uniess the court, after
receiving clear and convincing evidence, determines that testimony by the victim would be matertally atered If
the victin hesrd other testimony st that procesding; (4) The right fo be reasonably heard at any public
proceeding in the district count Invaiving release, plea; sentencing, or any parole proceeding; (5) The
reasonable right to confer with the attormey for the Govemment in the cass; (8) The right to full and timely
restitution as provided In law; {7) The right to proceedings free from unreasonabie delay; (8) The right to be
treatad with faimess snd with respect for the.victim's dignity snd privacy.

We will make our best siforta toSnsure you are accorded the rights described. Most of these rights
pertain to events occurring after the ammest or indictmant of an individual for the crime, and it will become the
reaponsibility of the prosecuting United States Attorney’s Office 1o ensure you are accorded those rights. You
may also seek the advice of a private attomey with respect io these rights.

The Victim Notification System (VNS) is designad to provide you with direct information regarding the
case as il proceeds through the.criminal justice systam. You may obtain current Information about this matier
on the Internet at WWW . Notify.USDOJ.GOV or from the VNS Call Center st 1-866-DOJ-4YOU (1-866-365-
4968) (TDD/TTY: 1-886-228-4619) (Internations!: 1-502-213-2767). In addition, you may use the Cal
Centar or Inlemst to\undate your contect information andlor change your decision about participstion in the
notification program. Ifyou update your information fo include a curent emal addresa. VNS wil! send
information to that address. You will nesd the following Victim Identification Number (VIN) ‘N sd
Farsonat Identification Number (PiN) ‘JlllJanytime you contact the Call Center and the first time you log on to
VNS on tha Interriet. In addition, the first ime you access the VNS Intemnet site, you will be promptad to enter
yourlastname (of business name) a5 currently contsined in VNS. The name you should enter s wily



http://WWW.Notify.USOOJ.GOV
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If you have additional questions which involve this matter, please contact the office listed above. When
you cad, please provide the fils numbaer located at the top of this ietter. Pleasa remember, your participation
in the notification part of this program is voluntary. In order to continue to recelve notifications, it is your
responsiblilty to keep your contact information current

Sincerely,

@‘, lea P T

Twller Smith
Victm Specialist
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U.S. Department of Justice
Federal Bursau of investigation
FBI - West Paim Beach

Suite 500

508 South Flagler Drive

West Paim Besch, FL 33401
Phone: (581) 833-7517

Fax: (581) 8337970

January 10, 2008

James Elsenborg _
One Cleadake Center Ste 704 Australian South
Waest Palm Beach, FL 33401

Re: “
H Dear James Eilsanberg:
H Yo-u have roquested to recelve notifications for TP

This case Is currently under Investigation. This can be a lengthy process and we request your
continued patience whils we conduct a therough investigation.

As a Grime victim, you have the following rights under 18 LUnited States Code § 3771 (1) The right to
pe reasonably protectad from the accused: (2) The right lo reasanable, accurate, and tmely notice of any
public court procseding, of any paroie proceading, invoiving the cime orof any release or escape of the
accused; (3) The right not to be excluded from any such public court proceeding, unless the court, aftor -
receiving clear and convincing svidence, delermines that testimony by the victim wouki be materielly altered if
the victim heard other testimony at that procaeding; (4),The rightto be ressonably heard at any public
proceeading in the district court Involving release, plea, sentencing, or any parole procesding; {5) The
reasonable right 1o confer with the sttomey for the Govemment in the case; (5) The right to ull and timely
rastitution as provided in law; (7) The nght 1o proceedings free from unreasonable delay: {8) The right to be
traated with faimess and with raspect for the victim's dignity and privacy.

Wa will make our best efforts to snsure you are accorded the rights described. Mosi of these rights
pertain ko events occurring after the arrest or indictmaent of an individual for the crime, and It will become the
responsibiity of the prosacuting United States Atomey’s Office to ensure you are accorded those rights. You
may siso seek the advice of a privats stiomey with respect lo these rights.

The Victim Notification System (VNS) is designad to provide you with direct information regarding the
case as It proceeds thvough the criminal justice system. You may obtain current information about this matter
on the Infemet at WYWW.Notify. USDOJ.GOV or from the VNS Calt Conter at 1-888-DOJ-4YOU (1-B66-365-
4968) (TDD/TTY: 1-866-228-4619) (Internationai: 1-502-213-2767). In addition, you may use the Call
Center of Itemetio update your contact information and/or change your decislon mbout participation in the
notrficaton program. if you update your information to Inciude a curent emalt address, VNS will send
nformation % thataddress. You will nesd the following Victim identification Number (VIN) N end
Personal Identification Number (PIN) Tl anytime you contact the Call Centet and the first time you log on to
VNS on the Intemel. In agdition, the first time you accasé the VNS Intemet site, you will be prompted to enter

" your jastname (or business name) as curreatly contained in VNS. The name you shouid enter is Eisenberg.
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if you have additional questions which Involve Ihis matter, please contact the office listed above. When
you call, plense provide the file number jocated at the top of this letter. Please remamber, your pariicipation
in the notification part of this program is voluntary. In orger ta continue to receive noftifications, it is your
rasponsibility to keep your contact Information current.

Sincerety,

Lot S

Twiar Smith
Victim Specialist
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U.S. Departiment of Justice
Federal Bureau of investigation
FBI - West Paim Beach
Suite 500
505 South Flagler Drive
Wast Paim Beach, FL 33401
Phone: (561} B3ZT7347
Fax: (561) 833.7870

May 30, 2008

Re: “
Dear “

Your name was refarred to the FBI's Victim Assistance Program as being a possible victim of a federal
crime. We appreciale your assistance and cooperation while we are investigaling,this case. We would like to
make you aware of the viclim services that may be available to you and lo answer any gueslions you may have
regarding the criminal juslice process throughout the investigation. Our program is part of the FBI's effont to
nsure the victims are ireated with respect and are provided informaticn about their ights under federal law.
Thase rights inciude nafification of the status of tha cese. The enclosed brochures provide information about
the FBI's Victim Assistance Program, resources and instructions for accessing the Victim Notification System
{VNS). VNS is designed to provide you with information regarding the status of your case.

This case Is curently under investigation. This.can be a fengthy process and we request your
continued patience while we conduct a thorough investigation.

As a crime victim, you have the following fights under 18 United States Code § 3771: (1) The right lo
be reasonably protected from the accused. (2) The right to reasonable, accurate, and timely notice of any
public count proteeding, or any parole procesding,involving the crime or of any release or escape of the
accused; (3) The right not to be excluded from any. such public toun proceeding, uniess the court, afler
receiving clear and convincing evidence, defermines that testimony by the viclim would be materially altered If
the victim haard other testimony at that proceading; (4) The right to be reasonably heard at any public
proceeding in the district court involving release, ples, sentencing, or any parole proceeding; (3) The
reasonable right lo confer with the attorney for the Govermmoent in the case; (6) The nght 1o {ull and timely
resfitution as pravided In law;(7) The right to proceedings free from unreasonable delay, (8) The rightto be
traated with faimess and with respett for the victim's dignity and privacy.

We will make our best afforts {0 ensure you are accorded the righ!s described. Most of these rights
partain to events occurring sfter the arrest or indictment of an individual for the crime, and it will become the
responsibility of Ine prosecuting Unitad States Attornay's Office io ensure you are accorded those Aghts. You
may alsq sesk the advice of 8 private attorney wilh respact to these rights.

The Victim Notification System (VNS) Is designed to provide you with direct information regarding the
case B4 it proceeds through the criminal justice systsm. You may obtain current information about this matter
an the Internet at WWW . Notify. USDOJ.GOV or from the VNS Call Center at 1-866-DOJ-4YOU {1-868-365-
4968) (TDD/TTY: 1-866-228-4619) (intemationat: 1-502-213-2767). in addition, you inay use the Cali
Center of interet (o update your contact information and/or change your decision abaut participation m the
notification program. if you update your information 1o include a current email address, VNS will send
information to that address. You will need the following Victim Identification Numbar (ViN) ‘I =n<
Parsonal Identification Number (PIN) Il snytime you contact the Call Center and the first lime you log o to
VNS on the Internet. In addition, the first ime you access the YNS Internet site, you will be prompted to enter
your last name (of business name) as currently contained in VNS. The name you should enter is -

T
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It you have additional questions which Involve this matter, please conlacl the office bsted above. When

you call, please provide the fie number locatad at the op of this jetter. Please remember, your participation

in the notiication pan of this program is voluntary. In order lo continue to receive nofifications, it is your

respansibliity to keep your contact information current.

Sincerely,

<

I
I
i
I LRt R
l
I

Twiler Smith s
Vigtim Specialist
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S’ i ACNC

EXHIBIT
L.S. Department of Justice

CASE
NO.US-80736-CV-MARRA

United States Attorney
Southern District of Florida

EXHIBIT
NO. 6

500 South Ausiralian Ave., Suite 400
West Palm Beach, FL 313401

(3561) 820-8711

Facsimile: (561) 820-8777

July 9, 2008

VIA FACSIMILE

Brad Edwards, Esq.

The Law Offices of Brad Edwards & Associates, LLC
2028 Harrison Street, Suite 202

Hollywood, Florida 33020.

Re: Jeffrey Epstein/ : NOTIFICATION OF
IDENTIFIED VICTIM

Dear Mr. Edwards:

By virtue of this letter, the United'States Attomey’s Office for the Southern District
of Florida asks that you provide the follgwing notice to your client, e

On June 30, 2008, Jeffrey Epstein (hereinafier referred to as “Epstein) entered a plea
of guilty to violations of Florida Statutes Sections 796.07 (felony solicitation of prostitution)
and 796.03 (procurement of minors to engage in prostitution), in the 15th Judicial Circuit in
and for Palm Beach 'County (Case Nos. 2006-cf-009454AXXXMB and 2008-cf-
009381 AXXXMB) and was sentenced to a term of twelve months’ imprisonment to be
followed by an additional six months’ imprisonment, followed by twelve months of
Community Control T, with conditions of community confinement imposed by the Court.

e e e O BB Rd O el O e kd

| T |

Indizht of the entry of the guilty plea and sentence, the United States has agreed to

- defer federal prosecution in favor of this state plea and sentence, subject to certain
conditions.
"3 One such condition to which Epstein has agreed is the following:

“Any person, who while a minor, was a victim of a violation of an offense
B enumerated in Title 18, United States Code, Section 2255, will have the same
rights to proceed under Section 2255 as she would have had, if Mr. Epstein
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BRAD EDWARDS, ESQ

Notica rion of IenTiFiep Vicriv I illee

JuLY 9, 2008
PAGE 20F 2

had been tricd federally and convicted of an enumerated offense. For purposes
of implementing this paragraph, the United States shall provide Mr. Epstein’s
attorneys with a list of individuals whom it was prepared to name in an
Indictment as victims of an enumerated offense by Mr. Epstein. Any judicial
authority interpreting this provision, including any authority determining
which evidentiary burdens if any a plaintiff must meet, shall consider that it is
the intent of the parties to place these identified victims in the same position
as they would have been had Mr. Epstein been convicted at trial. No more; no
less.”

Through this letter, this Office hereby provides Noticethat your client, _-
is an individual whom the United States was prepared to,name\as a victim of an enumerated
offense.

[ RS . Y

Should your client decide to file a claim-against Jeffrey Epstein, his attorney, Jack
Goldberger, asks that you contact him at Atterbury Goldberger and Weiss, 250 Australian
Avenue South, Suite 1400, West Palm Beach, FL. 33401, (561) 659-8300.

Please understand that neither the U:S: Attorney’s Office nor the Federal Bureau of
Investigation can take part in or otherwise-assist in civil litigation; howeveér, if you do file a
claim under 18 U.5.C. § 2255 and\Mr. Epstein denies that your client is a victim of an
enumerated offense, please provide notice of that denial to the undersigned.

Please thank your client for all of her assistance during the course of this examination
and express the heartfelt regards of myself and Special Agents Kuyrkendall and Richards for
the health and well-being of Ms. IR

R. ALEXANDER ACOSTA
UNITED STATES ATTORNEY

By: %\;" Z
A. MARIE VILLAFANA
ASSISTANT U.S. ATTORNEY

cc:  Jack Goldberger, Esq.
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S’ St 7
GOVERNMENT

U.S. Department of Justice EXHIBIT

CASE
NO.D8-8073¢-CV-MARRA

United States Attorney

Southern District of Florida N

NO. 7

500 South Australian Ave., Suite 400
West Palm Beach, FL 33401

(561) 820-8711

Facsimile. (561)820-8777

July 9, 2008

V1A FACSIMILE

Brad Edwards, Esq.

The Law Offices of Brad Edwards & Associates, LLC
2028 Harrison Street, Suite 202

Hollvwood, Florida 33020.

Re: Jeffrey Epstein/ NOTIFICATION OF
IDENTIFIED VICTIM

Dear Mr. Edwards:

By virtue of this letter, the United States Attorney’s Office for the Southern District
of Florida asks that you provide the following notice to your client,

On June 30, 2008, Jeffrey Epstein (hereinafier referred to as “Epstein) entered a plea
of guilty to violations of Florida Statutes Sections 796.07 (felony solicitation of prostitution)
and 796.03 (procurement of miners to engage in prostitution), in the 15th Judicial Circuit in
and for Palm Beach"Gounty (Case Nos. 2006-cf-009454AXXXMB and 2008-cf-
009381 AXXXMB) and(was sentenced to a term of twelve months’ imprisonment to be
follawed by an“additional six months’ imprisonment, followed by twelve months of
Community-Gentrolj}, with conditions of community confinement imposed by the Court.

In'ight-of the entry of the guilty plea and sentence, the United States has agreed to
defer federal prosecution in favor of this state plea and sentence, subject to certain
conditions.

One such condition to which Epstein has agreed is the following:

“Any person, who while a minor, was a victim of a violation of an offense
enumerated in Title 18, United States Code, Section 2255, will have the same
rights to proceed under Section 2255 as she would have had, if Mr. Epstein
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BRAD EDWARDS, ESQ.

NOTIFICATION OF IDENTIFIED Vlcnmhh
JuLy 9, 2008

PAGE20F 2

had been tried federally and convicted of an enumerated offense. For purposes
of implementing this paragraph, the United States shall provide Mr. Epstein’s
attorneys with a list of individuals whom it was prepared to name in an
Indictment as victims of an enumerated offense by Mr. Epstein. Any judicial
authority interpreting this provision, including any authority determining
which evidentiary burdens if any a plaintiff must meet, shall considerthat it is
the intent of the parties to place these identified victims in the same,position
as they would have been had Mr. Epstein been convicted at trial. [No more; no
less.”

Through this letter, this Office hereby provides Notiee,that your client, TR
is an individual whom the United States was prepared to name as a victim of an

enumerated offense.

Should your client decide to file a claim dgainst Jeffrey Epstein, his attomney, Jack
Goldberger, asks that you contact him at Attetbury Goldberger and Weiss, 250 Australian
Avenue South, Suite 1400, West Palm Beach, FL, 33401, (561) 659-8300.

Please understand that neitherdhe U.S.’Attorney’s Office nor the Federal Bureau of
Investigation can take part in or otherwise assist in civil litigation; however, if you do file a
claim under 18 U.S.C. § 2255 and Mr. Epstein denies that your client is a victim of an
enumerated offense, please providenotice of that denial to the undersigned.

Please thank your.client for all of her assistance during the course of this examination
and express the heartfeltfegards of myselfand Special Agents Kuyrkendall and Richards for
the health and well-being of Ms.

R. ALEXANDER ACOSTA
UNITED STATES ATTORNEY

. @i et

A. MARIE VILLAFANA
ASSISTANT U.S. ATTORNEY

ce:  Jack Goldberger, Esq.



_— el &= BN |3 =




——

Cage 9:08-cv-80811-KAM _ocument 33 Entered on FLSD Doc.... 01/07/2009  Page 1 of 41

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 08-80811-CIV-ZLOCH/SNOW

Plaintiff, FILED UNDER SEAL’
Sea\ed

VS.

JEFFREY EPSTEIN and
SARAH KELLEN,

Defendants. STEVEN M. LARIMORE

KU.8. OIST CT
ClS-En OF ELAZMIAMI

DEFENDANTS JEFEREY EPSTEIN AND
SARAH KELLEN’S MOTION FOR STAY

- This motion is filed under seal because the deferred-prosecution agreement between the United
States Attorney’s Office (by Assistant U.S. Attorney Marie C. Villafana, Esq.) and Mr. Epstein,
discussed herein, contains a confidentiality clause.

Lewis Teinn ' ;
1059 GRAND AVENUE. SUITE 340, CocoNUT GRoVE, FLORIDA 33133 -
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Defendants Jeffrey Epstein and Sarah Kellen respectfully move for a
mandatory stay of this action under Title 18, United States Code, Section 3509(k),
Section 1595(b)(1), and alternatively, under this Court’s discretionary authority to
stay civil litigation, based on the existence of a pending federal criminal action.

Introduction

This lawsuit arises from a pending federal criminal , action' concerning,
among other things, an alleged assault of the plaintiff Jane Doe, who, according to
her complaint, on “numerous occasions” provided “massages” to Epstein with “no
credentials to provide massage therapy” and-was “sometimes paid . . . for the
‘sessions’.” Compl., 41 6, 11. A federal'statute directly on point provides that
when a civil suit alleging damages to a minor victim arises out of the same
occurrence as a “criminal action;” the civil suit “shall be stayed until the end of all

phases of the criminal ‘action.” 18 US.C. § 3509(k) (emphasis added).’

| The full text of the mandatory-stay provision reads:

ff=at-any time that a cause of action for recovery of compensation for damage or
Injury to the person of a child exists, a criminal action is pending which arises out
of the same occurrence and in which the child is the victim, the civil action shall
be stayed until the end of all phases of the criminal action and any mention of the
civil action during the criminal proceeding is prohibited. As used in this
subsection, a criminal action is pending until its final adjudication in the trial

court.

18 U.S.C. § 3509(k).
1

1059 GRAND AVENUE, SUITE 340, COCONUT GROVE, FLORDA 33133
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Accordingly, a stay of this case is mandatory until the criminal action arising from
the same allegations is no longer pending,.
The Pending Federal Criminal Action

In 2006, a Florida state grand jury indicted Jeffrey Epstein on allegations
similar to those in the instant action (State of Florida v. Jeffrey Epstein; Case No.
2006 CF 09454A, Fifteenth Judicial Circuit, Palm Beach County) (the “Florida
Criminal Action™). Shortly thereafter, the United States Attorney’s-Office for the
Southern District of Florida (the “USAO”) began a federalgrand-jury investigation
into allegations arising out of the same incidents allegéd in the instant action (Grand
Jury No. 07-103 (WPB), United States District-Court for the Southern District of
Florida) (“the Federal Criminal Action”).

In September 2007, the USAO anid Mr. Epstein entered into a highly unusual
and unprecedented deferred-prosecution agreement (the “Agreement”), in which the
USAO agreed to defer,(not dismiss or close) the Federal Criminal Action on the
condition that'Mr. Epstein continue to comply with numerous obligations, the first of
which was pleading guilty to certain state charges in the Florida Criminal Action.
The Agreement itself uses the term “deferred” (rather than “dismissed” or “closed™)
to describ;e the status of the Federal Criminal Action:

THEREFORE, on the authority of R. Alexander Acosta, United States

Attorney for the Southem District of Florida prosecution in this
District, for these offenses shall be deferred in favor of prosecution by

2
Le\qiﬁ‘:‘l: gin Pl

1050 GRAND AVENUE, SUITE 340, COCONUT GROVE, FLORIDA 33133
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the State of Florida, provided that Epstein abides by the following
conditions and the requirements of this Agreement . . ..

Agreement, at 2.

By no stretch did the USAO finalize, close, complete, dismiss or abandon
the Federal Criminal Action. Indeed, as the lead federal prosecutor récently
explained, the USAO merely “agreed to defer federal prosecution(in favor of
prosecution by the State of Florida . . . " See In re: Jane Doe, Case No. 08-
80736-CIV-Marra/Johnson (S.D. Fla.) (D.E. 14), Decl. of. AUSA Villafana,
07/09/08, 9 5, attached hereto as Exhibit “A” (emphasis added). Under the
Agreement, the USAO presently retains the continuing right to indict Mr. Epstein -
- or to unseal “any” already-existing federal*‘charges” that may already have been
handed up by the federal grand jury and sealed - - should he breach any of its
provisions. Agreement, at 2.

The period of the deferral continues until three months after Mr. Epstein
completes service of his sentence in the Florida Criminal Action. /d. Indeed, the
final three monthsyof the Agreement’s term constitute an extended period during
which the USAO expressly retains the ability to evaluate whether Epstein
committéd any breaches of his numerous obligations under the agreement while he

was serving his state sentence, and, if it so determines, reserves the right to indict

3
Ley\gﬁg'l“ einn.

1059 GRAND AVENUE, SWITE 340, COCONUT GROVE, FLORIDA 33133
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(or unseal an existing indictment against) Mr. Epstein - - even after he has
completed serving his entire state sentence.

The Agreement further provides that upon Epstein’s execution of a plea
agreement in the Qtate Criminal Case, the Federal Criminal Action “will be
suspended” and all pending grand-jury subpoenas “will be held in abeyance unless
and until the defendant violates any term of this agreement.” Agreement, at 5
(emphasis added). The Agreement directs the USAO and Epstein-to “maintain
their evidence, specifically evidence requested by or direetly related to the grand
jury subpoenas that have been issued,” and to maihtain such evidence “inviolate.”
Id. (emphasis added). It also expressly proyidesithat the grand-jury subpoenas
continue to remain “outstanding” until “the sticcessful completion of the terms of
this agreement.” Id. (emphasis added).

Further, it includes a promise not to prosecute movant/defendant Sarah
Kellen, only if “Epstgin successfully fulfills all of the terms and conditions of th[e]
agreement.” Id.

Finally, the Agreement provides that the USAQ’s declination of prosecution
for certain enumerated offenses and dismissal of any existing (sealed) charges will
not occur until 90 days féllowing the completion of his state sentence:

If the United States Attorney should determine, based on

reliable evidence, that, during the period of the Agreement, Epstein
willfully violated any of the conditions of this Agreement, then the

4
Lenyn&\_'l‘emu
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United States Attorney may, within ninety (90) days following the
expiration of the term of home confinement discussed below, provide
Epstein with timely notice specifying the condition(s) of the
Agreement that he has violated, and shall initiate its prosecution on
any offense within sixty (60) days’ of [sic] giving notice of the
violation. Any notice provided to Epstein pursuant to this paragraph
shall be provided within 60 days of the United States learning of facts
which may provide a basis for a determination of a breach of the

Agreement.

After timely fulfilling all the terms and conditionsyof, the
Agreement, no prosecution for the offenses set out on pages, 1 and 2 of
this Agreement, nor any other offenses that have been the subject of
the joint investigation by the Federal Bureau of Investigation and the
United States Attorney’s Office, nor any offenses that arose from the
Federal Grand Jury investigation will be instituted,in/this District, and
the charges against Epstein, if any, will be.dismissed.

Agreement, at 2.

Consistent with the Agreement and its position that the Federal Criminal
Action continues to remain pending,ithe USAO recently sent letters to attorneys for
people that the USAO has designated as “victims.” In those letters, the USAO
asked, “[11f you do filesa.claim under 18 U.S.C. § 2255 and Mr. Epstein denies that
your client i a,victim of an enumerated offense, please provide notice of that
d;cnial to the undersigned [AUSA].” See Decl. of AUSA Villafana, Exhs. 6 & 7, at
2 (July. 9, 2008). The clear implication of the USAQ’s request (by which the
USAO appears to involve itself in the instant litigation, despite advising the
recipients that it cannot “take part in or otherwise assist in civil litigation,” id. at 2),

s that the USAO believes that such denial might breach the Agreement.
5
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Accordingly, the Federal Criminal Action remains “pending.”

Discussion

| B Section 3509(k) Imposes a Mandatory Stay.

The language of Title 18, United States Code, Section 3509(k) is clear and
mandatory: a parallel “civil action shall be stayed until the end of all phases!of the
criminal action.” 18 U.S.C. § 3509(k) (emphasis added). The word<shall” means
that the statute’'s command is mandatory and not subject to/a Court’s discretion.
See, e.g., Lopez v. Davis, 531 U.S. 230, 241 (2001) (moting Congress’ “use of a
mandatory ‘shail’ to impose discretionless obligations”) (emphasis added);
Lexecon Inc. v. Milberg Weiss Bershad Hyres/& Lerach, 523 U.S. 26, 35 (1998)
(explaining that “the mandatory ‘shalll . /. normally creates an obligation
impervious to judicial discretion”)\(etiiphasis added). Cf Miller v. F. rench, 530
U.S. 327, 350 (2000) (construing the litigation-stay provision of the Prison
Litigation Reform A¢tholding, “Through the PLRA, Congress clearly intended to
make operatioh, of the automatic stay mandatory, precluding courts from
exercising, their equitable powers to enjoin the stay. And we conclude that this

provision does not violate separation of powers principles.”) (emphasis added).

—_— e B e e 0 o N B O Rl Ead bed e

One District Court within the Eleventh Circuit recently construed “the plain

) language of § 3509(k)” as “requirfing] a stay in a case . . . where . . . a parallel
A criminal action [is] pending.” Doe v. Francis, No. 5:03 CV 260, 2005 WL 950623,
. ]
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at *2 (N.D. Fla. Apr. 20, 2005) (Francis II) (emphasis added). Accord Doe v.
Francis, No. 5:03 CV 260, 2005 WL 517847, at *1-2 (N.D. Fla. Feb. 10, 2005)
(Francis I) (staying federal civil action in favor of “a criminal case currently
pending in state court in Bay County, Florida, arising from the same facts and
involving the same parties as the Instant action,” noting that “the languageyof 18
U.S.C. § 3509(k) is clear that a stay is required in a case such as\this where a
parallel criminal action is pending which arises from the same occurrence
involving minor victims”) (emphasis added). There4is no contrary opinion from
any court.

In determining that the federal stay(provision is mandatory, the Francis 11
court expressed that there was apparently no case law supporting, or even
“discussing the [avoidance] of d stay‘{under the command of] § 3509(k).” Francis
11, 2005 WL 950623, at *2, Deferring to the statute as written, the Francis II court
rejected the plaintiffs™argument that some of the alleged victims had already
reached their(majority. See id The court similarly rejected the plaintiffs’
argument that it would be in the victims’ best interests to avoid a stay so as to
counteract the victims’ “ongoing and increasing mental harm due to the ‘frustrating

delay in both the criminal case and [the civil] case.”” Id.

7
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II.  Section 3509(k) Applies to Investigations, Not Just Indictments.

While there is no unsealed indicted criminal case against Mr. Epstein, the
government’s criminal investigation against him remains open. Section 3509(k)
clearly applies to stay civil cases during the pendency, not only of indicted
criminal cases, but also of pre-indictment criminal investigations.

The term “criminal action” is not expressly defined in(§ 3509(k). It is
defined, however, by a closely related statute. Title 18, U.S.C. § 1595 provides a
civil remedy for “forced labor” and “sex trafficking? violations, but stays such
actions “during the pendency of any crimindl action arising out of the same

occurrence in which the claimant is the victim.”? In enacting § 1595, Congress

? The full text of that statute provides:
§ 1595. Civil remedy

{a) An individual-who is a victim of a violation of section 1589,
1590mer 1591 of this chapter may bring a civil action against
the perpetrator in an appropriate district court of the United
States Jand may recover damages and reasonable attorneys
fees.

(b (1) Any civil action filed under this section shail be
stayed during the pendency of any criminal action
arising out of the same occurrence in which the
claimant is the victim.

(2) In this subsection, a “criminal action” includes
investigation and prosecution and is pending untii
final adjudication in the trial court.

18 U.S.C. § 1595.
8
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specifically intended that the term “criminal action” would be applied extremely
broadly.l Accordingly, Congress took pains to ensure that courts would give it the
broadest possible construction and, for that reason, specified in the definition
provision that «criminal action” also “includes investigation.” 18 U.S.C.
§ 1595(b)(2). The only reported decision addressing this provision interpreted it
according to its plain language. See Ara v. Khan, No. CV 07125]1,52007 WL
1726456, *2 (E.D.N.Y. June 14, 2007) (ordering “all proceedings in this case
stayed pending the conclusion of the government’s eTiminal investigation of the
defendants and of any resulting criminal prosecution”) (emphasis added).

Given that the USAO’s Agreement with Epstein indicates that:

. the grand-jury’s subpoenas remain “outstanding” (Agreement, at 5);

. the subpoenas are*h[e]ld.. . . in abeyance” (id.);

. the subpoenas are not “withdrawn” (id.});

. the parties=must “maintain their evidence” (id.) (which would be

entirely unnecessary if the investigation against Epstein were closed);

. “any” existing “charges” will not “be dismissed” until after Epstein
has “timely fulfill[ed] all the terms and conditions of the Agreement”
(id. at 2) (emphasis added); and

. “prosecution in this District . . . shall be deferred” (id.) (but not closed
or dismissed) - -

then the only reasonable conclusion is that the Federal Criminal Action remains

“pending.”
9
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The ordinary meaning of the adjective “pending” is “[rlemaining undecided;

awaiting decision . . . .” Black’s Law Dictionary 1154 (8th ed. 2004). See also

White v. Klitzkie, 281 F.3d 920, 928 (9th Cir. 2002) (relying on Black's Law
Dictionary, in the context of a criminal case, for the definition of “pending” as
“awaiting decision™); Swartz v. Meyers, 204 F.3d 417, 421 (3d Cir. 2000) (relying
on Black’s Law Dictionary for the definition of “pending,” expressly because

“‘pending’ is not defined in the statute™). Any common-3ense reading of the

Federal Criminal Action’s “remaining undecided” and *awaiting decision.” See
Unified Gov't of Athens-Clarke County. Vi, Athens Newspapers, LLC, No.
$07G1133, _S.E.2d __, 2008 WL 2579238, *3 (Ga. June 30, 2008) (reviewing a
public-records request against{Georgia’s “pending investigation™ exception to its
open-records law, and holding that “a seemingly inactive investigation which has
not yet resulted in a prosecution logically “remains undecided,” and is therefore

ﬂ Agreement and the USAO'’s recent sworn constructionof it, is consonant with the
H “pending,” unitil it “is concluded and the file closed™) (emphasis added).
,q

il

Y

=

7 3 The United States Court of Appeals for the Eleventh Circuit routinely relies on Black's Law
Dictionary for the definition of statutory terms, including in criminal cases. See e.g., United
States v. Young, 528 F.3d 1294, 1297 n.3 (11th Cir. 2008) (definitions of criminal “complaint”
and “indictment™); United States v. Brown, 526 F.3d 691, 705 (11th Cir. 2008) (definition of

h
“knowingly” in criminal statute).
10
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III. Section 3509(k) Applies Even After a Plaintiff Turns 18.

The parallel stay provision in § 1595, discussed supra at 8-9, mandates,
without exception, that any civil action brought under that section for violation of
§ 1591 (prohibiting transportation of minors for prostitution) “shall be stayed
during the pendency of any criminal action arising out of the same occurrence in
which the claimant is the victim.” 18 U.S.C. § 1591(b)(1). Whether the § 1595
plaintiff has turned 18 does not vitiate the efficacy of this mandatory stay.

An example illustrates why the stay provided<in § 3509(k) has the same
broad scope as the stay provided in § 1591(b)(}). As discussed above, § 3509(k)
stays any civil suit for injury to a minor,@rising out of the same occurrence as a
pending criminal action. One type of civihsuit falling within § 3509¢(k)’s ambit is a
suit seeking redress for a violation ofs18 U.S.C. § 2423(a). Section 2423(a) - - just
like § 1591 - - prohibits transportation of minors for prostitution. The elements of
both statutes are identicaly- There would simply be no legitimate basis for Congress
to differentiate between the consequences attached to violating these two sections.
Thus, justias Congress mandated under § 1595(b)(1) that civil discovery shall be
stayed when there is an ongoing federal investigation under § 1591 (even after the
victim turns 18), the identical treatment should apply under § 3509(k) to civil

actions brought for the identical violation of § 2423(a).

A 11
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Logic compels a rule requiring continued application of the § 3509(k) stay to
a putative victim who has since turned 18. Consider again the example of

§ 2243(a). Assume that the USAO is investigating a § 2243(a) violator with two

alleged victims; one who is now 17, and one who has turned 19. Assume further
that both decide to sue the alleged offender while the USAO is still in the"process
of conducting its criminal investigation. Why would Congress enact'§ 3509(k) to
prohibit the defendant from conducting civil discovery in the {7-year-old’s lawsuit,
but permit him to conduct full discovery in the 19-y€ar-old’s lawsuit, including
taking the depositions of both the 19- and the 17<year-old, the federal investigating
agents and all the g;and-jury witnesses?< This could not have been Congress’
intent,

The legislative history 10 a statute resembling § 1595 is also instructive.

When Congress enacted 18 US.C. § 2255, it provided a civil remedy to any

c:m::::::mm::r—amr—;‘r—q

“minor . . . victim” of anumerated federal sex offenses. See Child Abuse Victims’

Rights Act of'1986, Pub. L. No. 99-500, 100 Stat. 1783, § 703 (1986). In 2006,

—

Congress amended the statute to clarify that the civil cause of action was available

%

not justyhile the victim was a minor, but even after she or he turned 18. See Pub.
N L. 109-248, 120 Stat. 650, § 707 (b)(1)(A) (amending § 2255 to permit suit by
adults who were victims of enumerated federal offenses when they were minors,

] by deleting “Any minor who is [a victim]” and adding “Any person, who, while a
12
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completion of a criminal action. See also 18 USC § 3509(k).

H.R. Rep. 108-264(1l), 108th Cong., Ist Sess. (2003), reprinted at 2003 WL
22272907, at *16-17 (“agency view” by the Department of Justice on bill later
codified at 18 U.S.C. § 1595).

The Department specifically argued to Congress in the clearest terms: “We
believe that prosecutions should take priority over civil redress and that
prosecutions should be complete prior to going forward with civiljsuits.” JId. at 17
(emphasis added). Nowhere did the Department suggést that pending prosecutions
warrant less protection (i.e., should be “hinderfed]?) simply because a particular
civil plaintiff happens to reach his or her 18th birthday.
1IV. A Stayis Mandatory Despite Resulting “Pelay” to Civil Lawsuits.

Inherent in any § 3509(k) stay is delay to the progress (discovery, trial,
appeal) of all related civil-Jawsuits. Congress recognized this in enacting the stay
provision, which necessarily prioritized the interests of completing a criminal
investigation‘and, prosecution over the interests of a particular plaintiff in seeking
personal_‘pecuniary damages. Based on this reasoning, the Francis II court
specifically refused to provide any relief to plaintiffs “simply because the state
[criminal] matter is not progressing as fast as they would hope.” The court made
this determination despite the plaintiffs’ complaints about the “frustrating delay”

and that “the state criminal case ‘has languished for almost two years with no end
14
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in sight,”” finding that this “is a matter to be addressed in state [criminal} court.”
1d. Accordingly, the anticipated delay in this case, attendant to the term of the
deferred-prosecution agreement, does not change the clear command of § 3509(k).

According to her own pleadings, the plaintiff waited seven years before
filing this lawsuit, Compl. 99 2,6, and so cannot rightfully claim prejudice. from
additional temporary delay.

V. Section 3509 Aside, a Discretionary Stay is Warranted.

Even, arguendo, were this Court not to apply¢the ‘mandate of § 3509, a
discretionary stay should still be entered during‘the jpendency of the Federal
Criminal Action. SEC v. Healthsouth Corp.,"261 F. Supp. 2d 1298, 1326 (N.D.
Ala. 2003) (“No question exists that this court has the power to stay a civil
proceeding due to an active,/parallel criminal investigation.”), Other federal
statutes support such a stay - particularly when the criminal action may be
adversely affected by»the civil litigation. For example, under 18 U.S.C.
§ 2712(e)(1){ “the court shall stay any action commenced [against the United
States J4if the court determines that civil discovery will adversely affect the ability
of the ‘Government to conduct a related investigation or prosecution of a related
criminal case.” Allowing this lawsuit to progress while Epstein remaiﬁs subject to

the Federal Criminal Action will prejudice him irrevocably and irreparably. As

15
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provided below, there are several adverse effects to allowing this case to proceed
while the Federal Criminal Action remains pending,.

In this lawsuit, Epstein has a right to defend himself. In the Federal
Criminal Action, Epstein has a right against self-incrimination.! Without a stay,
Epstein will be immediately forced to abandon one of these rights.

Should he choose his Fifth Amendment rights, he will expgse himself to an
adverse inference at the summary-judgment stage and at ftrial. ) See generally,
Wehling v. Columbia Broad. Sys, 611 F.2d 1026, 1027,(5th, Cir. 1980) (observing
that “invocation of the privilege would be subject to _the drawing of an adverse
inference by the trier of fact”). On the other hand, should Epstein choose his right
to defend himself in this lawsuit, the USAQ will be able to use his responses at
every stage of the discovery<and trial process (e.g., his Answer, responses to
document requests, responses /to requests for admissions, swom answers o
interrogatories, answers“to deposition questions, and trial testimony) to his

detriment in the Federal Criminal Action.’

* The privilege applies in “instances where the witness has reasonable cause to apprehend
danger” of criminal liability. fHoffman v. United States, 341 U.S. 479, 486 (1951).

S This could give the USAQ a tremendous advantage in prosecuting Epstein in the Federal
Criminal Action. See Comment, Using Equitable Powers io Coordinate Parallel Civil and
Criminal Actions, 98 Harv. L. Rev. 1023, 1026 (1985) (observing that “the prosecutor may have
access lo detailed civil depositions of the accused witnesses, while the rules of criminal
procedure bar the accused from deposing the prosecutor’s witnesses”).

16
Lewis Teinn.

3059 GRAND AVENUE, SUITE 340, COCONUT GROVE, FLORIDA 33133



2 meet O OO0 B3 BHER £ 3 2 & B8 B4

[ —= |

Ca_s.e 9:08-cv-80811-KAM  Document 33

In this lawsuit, even before civil discovery begins, under the Initial
Disclosures required by Fed. R. Civ. P. 26 and S.D. Fla. Local Rule 26.1, Epstein
“must” disclose the identities of all the witnesses he would call in his defense to
the Federal Criminal Action (Rule 26(a)(1)(A)(i)), copies of “all documents™ he
“may use to support [his] defenses” (Rule 26(a)(1)(A)Xil)), as well as"the identity
of “any” expert witness he “may use at trial,” along with mandatory disclosure of
“a written report” containing “a complete statement of all opinions/the [expert] will
express and the basis and reasons for them” (Rule 26(a)(2)(A) and (B)(1)).

In contrast, in the pending Federal CriminalyAction, which is governed
exclusively by the Federal Rules of Criminal Procedure, the USAQ would not be
entitled to compel pre-trial production of any of this information. See Fed. R. Cr.
P. 16(b)(1)(A), (C), and 16(bX2); \United States v. Argomaniz, 925 F.2d 1349,
1355-56 (11th Cir. 1991) (explaining act-of-production privilege).

Thus, absent a  stay of this civil action, the USAO would receive
fundamentally unfair access to defense information and highly prej udicial advance
insight Intorcriminal defense strategy. See Comment, 98 Harv. L. Rev. at 1030
(*To the extent that a prosecutor acquires evidence that was elicited from the

accused in a parallel civil proceeding, the criminal process becomes less

adversarial.”).

17
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Without a stay in place, discovery will proceed, including against third
parties. Mr. Epstein will have no alternative but to issue subpoenas seeking
evidence from state and federal law-enforcement officers. For example, Epstein is
clearly entitled to discover evidence of prior statements (including inconsistent
statements) given by witnesses whom law-enforcement has previously interviewed.
See, e.g., Cox v. Treadway, 15 F.3d 230 (6th Cir. 1996) (holding that district court
properly admitted testimony of prosecutor about prior inconsistent statements that
witness made to the prosecutor). Likewise, Epstein may be entitled to discovery of
relevant evidence that is in the present possession of the grand jury or other law-
enforcement agencies. See, e.g., Simpson(y. Hines, 729 F. Supp. 526, 527 (E.D.
Tex. 1989) (“The grand jury has concluded ‘its deliberations . . . . The need for
secrecy of these specific tapes no longer outweighs other concerns.”); Golden
Quality Ice Cream Co., Ing. v. Deerfield Specialty Papers, Inc., 87 F.R.D. 53, 59
(E.D. Pa. 1980) (“[W]herg, as here, the grand jury has completed its work and all
that is sought ‘are those documents turned over to the grand jury by the

T
[
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corporations which are defendants in the civil case, the considerations .
|
militating against disclosure are beside the point.”) (citing Douglas Oil Co. of
Calif v. Petrol Stops Nw., 441 U.S. 211 (1979)).

In response to such third-party subpoenas to law-enforcement witnesses, we

] anticipate that it will be the government, not Mr. Epstein, who will object to
18
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discovery in this civil case, until the final conclusion of the Federal Criminal
Action.
Conclusion
Because this lawsuit arises from the same allegations as the Federal €riminal
Action, this Court should stay this lawsuit until that action is no longer pending.
Respectfully submitted,

LEWIS TEIN, P.L.
3059 Grand Avenue, Sdite340
Coconut Grove, Flornida33133
Tel: 305442 1101

Fags 305 6}. .
(£

ANLEWIS
Fla. Bar No. 623740
lewis@lewistein.com
MICHAEL R. TEIN
Fla. Bar No. 993522
tein@lewistein.com

ATTERBURY, GOLDBERGER & WEISS, P.A.
250 Australian Avenue South, Suite 1400

West Palm Beach, Florida 33401

Tel., 561 659 8300

Fax. 561 835 8691

By: Jack A. Goldberger
Fla. Bar No. 262013
jgoldberger@agwpa.com

Attorneys for Defendant Jeffrey Epstein
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S’ S

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 08-80736-Civ-Marra/Johnson

FILED by _____7;@ D.C.
IN RE: JANE DOE, JUL\0 9 2008
Petitioner. ?.ﬁ'&%%?
/
DECLA 10N OF A. MARIEVIL NA
IN SUPPORT OF UNITED STATES"RESPONSE
TO VICTIM'S EMERGENCY P 10N FOR ENFOQO EN

OF CRIME VICTIM RIGHTS ACT, 18 U.S.C. § 3771

1. 1, A. Marie Villafaiia, do hereby.declare that I am a member in good standing
ofthe Bar of the State of Florida. A gradualed from the University of California at Berkelcy
School of Law (Boalt Hall)in 1993)/After serving as a judicial clerk to the Hon. David F.
Levi in Sacramento, California, | was admitted to practice in California in 1993. { also am
admitted to praetice in all courts of the states of Minnesota and Florida, the Eighth, Eleventh,
and Federal GircuilCourts of Appeals, and the U.S. District Courts for the Southern District
of Florida,"the District of Minnesota, and the Northern District of Califomia. My bar
admission status in California and Minnesota is currently inactive. 1am currently employed
as an Assistant United States Attorney in the Southern District of Florida and was so

employed during all of the events described herein.
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2. | i am the Assistant United States Attorney assigned to the investigation of
Jeffrey Epstein. The case was investigated by the Federal Bureau of Investigation (“FBI").
The federal investigation was initiated in 2006 at the request of the Palm Beach Police
Department (“PBPD”) into allegations that Jeffrey Epstein and his personal assistants had
used facilities of interstate commerce 10 induce young girls between the ages of thirteenjand
seventeen to engage in prostitution, amongst other offenses.

3. Throughout the investi gation, whena victim wés identified, victimvnotification
letters were provided to her both from your Affiant and from the FBY's Victim-Wim'css
Specialist. Attached hereto are copies of the letiers providedto/Bradley Edwards’ three
clients, - - and -l Your Affiant’s letler to - was provided by the FBI. (Ex.
1). Your Affiant’s letier to B v 25 hand-delivered'by myself to - at the time that she
was interviewed (Ex. 2).* Both i =~ [l o\so received leters from the FBI's Victim-
Witness Specialist, which weresent on January 10, 2008 (Exs. 3 & 4). Il was identified
via the FBI's investigationyin 2007, but she initially refused to speak with investigators.

R stotus as a victim of a federal offense was confirmed when she was interviewed by

' Attorney Edwards filed his Motion on behaif of “Jane Doe,” without identifying which of
hisclicnts is the purported victim. Accordingly, I will address facts reiated to I, I ad
Al three of those clients were victims of Jeffrey Epstein’s while they were minors beginning when

they werc fifteen ycars old.

?please note that the dates on the U.S. Attorney’s Office letters to . and B -r< not the
dates that the letters were actually delivered. Lettersto all known victims were prepared early inthe
investigation and delivered as each victim was conlacted.

22-
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federal agents on May 28, 2008. The FBI's Victim-Witness Specialist sent a letter to-

on May 30, 2008 (Ex. 5).

4. Throughout the investigation, the FBI agents, the FBI's Victim-Witness

|
|
|
l] Specialist, and your Affiant had contact with Il and - Attorney Edwards’ other client,

.\ as represented by counsel and, accordingly, all contact with- was made through
ﬂ that attomey. That attorney was James Eisenberg, and his fees were paid by Jeffrey Epstcin,
g the target of the investigation.’

5. In the summer of 2007, Mr. Epstein and the U:8° Attorney’s Office for the
Southermn District of Florida (“the Office™) entered(into negotiations 1o resolve the
investigation, At that time, Mr. Epstein had been charged by the State of Florida with
solicitation of prostitution, in violation of FloridaStatutes § 796.07. Mr. Epstein’s attorneys
sought a global resolution of the matter, The'United States subsequently agreed to defer
federal prosecution in favor of prosecytion by the State of Florida, so long as certain basic
preconditions were met. One of the key objectives for the Government was o preserve a
federal remedy for theyyoung girls whom Epstein had sexually exploited. Thus, one
condition of.that agreement, notice of which was provided to the victims on July 9,2008. is
the following:
“Any person, who while a minor, was a victim of a violation of an offense

enumerated in Title 18, United States Code, Section 2255, will have the same
rights to proceed under Section 2255 as she would have had, if Mr. Epstein

The undersigned does not know when Mr. Edwards began representing B o whether
- ever formally terminated Mr. Eisenberg’s representation.

|
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" had been tried federally and convicted of an enumerated offense. For purposes
of implementing this paragraph, the United States shall provide Mr. Epstein’s
attorneys with a list of individuals whom it was prepared to name in an
Indictment as victims of an enumerated offense by Mr. Epstein. Any judicial
authority interpreting this provision, including any authority determining
which evidentiary burdens if any & plaintiff must meet, shall consider that itis
the intent of the parties to place these identified victims in the same position
as they would have been had Mr. Epstein been convicted at trial. No more; no
less.”

6. An agreement was reached in September 2007. The Agreement contained an
express confidentiality provision.

7. Although individual victims were nol consulted“regarding the agreement,
several had expressed concerns regarding the exposure of theinidentities at trial and they
desired a prompt resolution of the matter. Ar'the time the agreement was signed in
September 2007, -was openly hostile to'the prosecution of Epstein. The FBI attempted
1o interview JJJin October 2007, at which time she refused to provide any information
regarding Jeffrey Epstein. None of’Attorney Edwards’ clients had expressed a desire to be
consulted prior to the resolution of the federal investigation.

8. As explained above, one of the terms of the agreement deferring prosecution
10 the State 6f\Florida was securing a federal remedy for the victims. In October 2007,
shortly afier the agreement was signed, four victims were contacted and these provisions

were diseussed. One ofthose victims wasIBvho at the time was not represented, and she

" was given notice of the agreement. Notice was also provided of an expected change of plea

in October 2007. When Epstein’s attorneys learned that some of the victims had been

Entered on FLSD Docket 01/07/2009  Page 24 of 41
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notified, théy complained that the victims were receiving an incentive to overstate their
involvement with Mr. Epstein in order to increase their damages claims. While your Affiant
knew that the victims’ statements had been taken and corroborated with independent
evidence well before they were informed of the potential for damages, the agents and |
concluded that informing additional victims could compromise the witnesses’ credibiliy at
irial if Epstein reneged on the agreement.

9. After (] had been notified of the terms of the agreement, butbefore Epstein
performed his obligations, llll contacted the FBI because Epstein's counsel was attempting
1o take her deposition and private investigators were harassing her. Your Affiant secured pro
bono counsel to represent . and several otheridentified victims. Pro bono counsel was
able to assist IIll. in avoiding the improper deposition. That pro bono counse! did not
express to your Affiant that [ was dissatisfied with the resolution of the matier.

10.  Inmid-June 2008 Attorney Edwards contacted your Affiant to inform me that
he reprcsenled- and - and asked to meet to provide me with information regarding
Epstein. | invited Attomey Edwards 1o send to me any information that he wanted me 10
consider. Nothing was provided. | also advised Attorney Edwards that he should consider
contacting the State Attorney’s Office, if he so wished. Tunderstand that no contact with that
sfice"was made. Attorncy Edwards had alluded to [l so 1 advised him that, to my

knowledgc,- was still represented by Attomney James Eisenberg.
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11.  On Friday, June 27, 2008, at approximate 4:15 p.m., your Affiant received a
copy of the proposed state plea agrecment and lcarned that the plea was scheduled for 8:30
a.m., Monday, June 30, 2008. Your Affiant and the Palm Beach Police Department
attempted to provide notification to victims in the short time that Epstein’s counsel had given

us. Although all known victims were ot notified, your Affiant specifically called attorney

Fdwards to provide notice 10 his clients regarding the hearing. Your Affiannbelieves that

and 1| assumed that he would pass on the notice to her, as well_-Attorney Edwards informed
your Affiant that he could not attend but that someone wotildbe present at the hearing. Your
Affiant attended the hearing, but none of Attorney Edwards’ clients was present.

12.  On today’s date, your Affiant provided the attached victim notifications to
B :nd - via their attorney, Bradley Edwards (Exs. 6 & 7). A notification was nol
provided to - because the .S, JAttormey’s modification limited Epstein’s liability to
victims whom the United States was prepared lo name in an indictment, In light o-

E it was during this conversation that Atlorney Edwards notified me that he represente(-

prior statements to law enforcement, your Affiant could not in good faith includclll 25 a

-

victim in an/ndictment and, accordingly, could not include her in the list provided to
Epstein’s counsel.

¥3. Furthermore, withrespectto the Certification of Em_ergency, Attorney Edwards
did not ever contact me prior to the filing of that Certification to demand the relief that he

] requests in his Emergency Petition. On the aRernoon of July 7, 2008, after your AfTiant had
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already recéived the Certification of Emergency and Emergency Petition, | received a letter
from Attorney Edwards that had been sent, via Cedified Mail, on July 3, 2008. While that
Jetter urges the Attomey General and the United States Attomey (0 consider “vigorous
enforcement” of federal laws with respect to Jeffrey Epstein, it contains no dcmand for the
relief requested in the Emergency Petition.

14. 1 declare under penalty of perjury, pursuant to 28 U.S.C. §<1746 that the

foregoing is true and correct to the best of my knowledge and beliel:

Executed this %__ day ol July, 2008.

A. ManeVillafanaMEsq.
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U.S. Departmeat of Justice

United States Atlorney
Southern District of Florida

500 South Austratian Ave , Suit: 400
Ves: Paim Beach, FL 33401
(561)820-871(1

Facsimite: (361)820-8777

June 7, 2007

DEL ND
Miss

Re: Crme Victims' and Witnesses' Rights

Dear Miss -

Pursuant to the Justice for All Act of 2004, as a victim and/or witness of a fcderal offense,
you have a number of rights. Those nghis are:

mn The right lo be reasonably protected from thie accused.

{2} Theoghtto reasonable, accurate, and limely niotice of any public court proceeding
involving the cnme or of any releaseor escapejol the accused.

(3) The rght not to be excluded from ‘any public court procecding, unless the court
determsnes that your testimony may be materially altered if you are present for other
portions of a proceeding.

(1) The nght to be reasonably heard al any public proceeding 1 the district court
involving reclease, plea, OF seniencing.

(5}  The reasonable right to confer’'with the attorney for the United States in the case.

(6)  The right to full and timely Testitution as provided in law.

(N The cighl to proceedings free from unreasonable delay.

(8)  The right to'be wreated with faimess and with respect for the victim's dignity and

privacy. {

Member§ ofitae U S. Department of Justice and other federal investigative agencies,
including the Federal Bureau of Investigation, must use their best effors 1o make sure that these
rights arc protectcd. T you have any concerns in this regard, pleasc feel free to conlacl me at 561
209-1047;0r Special Agent Nesbitt Kuyrkendall from-the Federal Bureau of lnvesligation ar 561
82275046==You also- can conact the Justice Department’s Office for Victims of Cnme 0
Washington, D.C. at 202-307-5983. That Office has a website al www.ove gov.

Y ou can seek rhe advice of an altomey with respect to the righ‘l":‘: listed above and, il you
believe that the fghts sei orth above are being violated, you have the right to petition the Court for

rehef.


agenc.es
Nesb.lt
wvrw.ovc.gov
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In addition to these rights, you are enlitled lo counseling and medical services, and proteclion
from intimidation and harassment. If the Court determines that you arc a victim, you also may be
entithed 1o restitution rom the perpetrator. A list of counseling and medical service providers can
be provided to you, if you so desire. 1f you or your famuly is subjected o any iatimidation ot
harassmenl, please contact Special Agent Kuyrkendall or myself immediately. It is possible that
someone working on behalf of the targets of the investigation may contact you. Such contacldoes
not violamtise lawe However, if you are contacted, you have the choicc of speaking o thal person
or refusing 10°do so. [f you refuse and feel that you are being threatened or harassed, then plcase

* contact Special Agent Kuyrkendall or myself.
Y ou also are entitled to notification of upcoming case events. Al 1his time your case 1s under

7] investigaton$ Il anyone 15 charged in connection with the investigatiofi, you will be notificd.

i

[

Sincerely,

R. Alexander Acosta
United/States Attormncy

A. Marie Villafaia
Assistant United States Altomey

ce: Special Agent Nesbitt Kuytkendall, FB.l

{f

o+
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U.S. Department of Justice

United States Aitorney
Southern Distnict of Florida

- SO0 South Australian Ave., Sude 400

Wesi Paim Beach, FL 31401
(561) 820-8711
Facsimile: (561)820-8777

August 11, 2006

DELIVERY BY HAND
S

Mis
Re: Crime Victims' and Witnesses' Rights
Dear Miss THNED

Pursuant to the Justice for All Act of 2004, as a victim and/or'wiincss of a federnl offense,
you have a number of nghts. Those nghis are:

(L)) The right to be reasonably protected (rom the.aceuscd,

(2)  The right to reasonable, accurate, and timély foticejof any public court proceeding
involviag the crime or of any release ofescape of the accused.

(3) The rght not to be excluded from any public count proceeding, unless the court
determ-nes that your testimony may bematenally altered if you are present for other
portions of a proceeding.

(4) The right to be reasonably heard=at any public procecding in the district court
involving release, pleaor sentencing.

{5) The revsonabte right'to confer/with the atlorney for the United States in the case.

(6) The dght to full and limely festitution as provided in law.

(1) Theaghito proceedings/free from urseasonable delay.

{(8) The right 1@_be treated with faimess and with respeet for the vicim's dignity and
privacy. | y
Members”of the U.S. Departmient of Justice and other féderal investigative agencies,

including the-Federal\Bureau of Investigation, must use their best cfforts o make sure that these

rights are protected. 1T you have any concems in this regard, please feel free to contact me at 561

209-1047, or. Speeial Agent Nesbitt Kuyrkendall from the Fedcral Burcau of Invesligation at 561

§22-5946.\ You also can conlact the Justice Dcpér!'menl’s Office fos Victims of Crime in

washington, D.C. at 202-307-5983. That Office has a website al www OVC.gOV.

You can seek the advice of an allorey with respect to the rights listed above and, if you
believe that the rights set forth above are being violated, you have the right to petition the Court for

relief

Entered on FLSD Docke1 01/07/2009  Page 30 of 41
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ou are entitled to counseling and medical services, ani 1.,
he Court determines thal you are a victim, you . |-
cntitled to restitution from the perpetrator. A list of counscling and medical service pre

be provided 1o you, if you so desire. if you or your family is subjected lo any ints.

harassmenl, pleasc cor.tacl Special Agent Kuyrkendall or myself immediately. ILis v -
someone working on behalf of 1he targets of the investigation may conlact you. Such cr?
not viclale the Jaw. However, if you are contacted, you have the choice of speaking to 1™
or refusing to do so. 1f you refuse and feel that you are being threatened or harassed, 1o

Ln addition to these nghts, ¥
from intimidation and harassment. 1ft

* contact Speciat Agent Kuyrkendall ot myself.

You also are entitled to notification of upcoming case cvents. Al this lime, your< «
investigation. If anyone is charged in connection with the investigation{ you wiall be per

Sincerely,

R. AleXandernAcosta
United\States Attorney

By: W'C

A Maric Villalafia
Assistant United States Attomey

cc:  Special Agent Nesbitt Kuyrkendalf, EB.1.

. -
e e



|
|
|
[
[
[
I
1
]
]
)
]

Case 9:08-cv-80811-KAM  Document 33 Entered on FLSD Docke. 01/07/2009  Page 32 of 41

Case 9:08-cv-80736-KAM Document 14 Entered on FLSD Docket 074152008, Page.t2.ef 21

"’ o’

VU.8. Department of Justice
Federal Bursau of \Investigstion
FBI - Wesl Paim Beach

Suita 300

505 South Fiagler Drive

West Paim Bench, FL 33401
Phane: (587) 833-7517

Fax: (561) 833-7970

January 10, 2008

—

Re: Case Number- IR
oy

_'[ris cane |s currently under Investigation, This can be a lengthy process and we request your
continued patisnce while we gonduci a thorough investigation.

As a crime vietim, you have ihe following rights under 18 Unitad States Code' § 3771: {1) The rignt to
be reasonably protected from tha accused; (2) The right to reasenable, soourats, snd tmety notice of sny
public court proceading, Or sy parcia procesding, involving the crime of of any Telaase of sscape of the
accused; (3) The right not to be excluded from any such public pourt prooseding, uniess the court, after
receiving clear and convincing svidence, detsrmines that testimony by the victim would be matariafly altered i
the victim heard other testimany et that proceeding; (4} Thelright 1o be reasonably heerd at any public
procesding In the disuict counl invoiving relesse, plea, sentencing, or sny parcie procesding; (5) The
reasorable right to confer with the attomdy for the Govemment In‘the case; (8] The right o tufl and Umely
restitution as provided in lew; {7) The right to proceedings free from urveasonable delay; (8) The right 1o be
treatad with faimess and with respect for the victim's dignity and privacy.

We will make our bust efforis to enSure you are sccorded the rights described. Most of (hese rights
pmlnbmmammomwimmdlnhdlvidunlmmouimo.lmuwilbmmethe
responsibllity of the proseouting Unfied-States Aliomey's Office 1 ensure you sre accorded (hosa rights. You
maynlsoseekﬂnudviuofapmuanomoywhmpodbmm.

The Victim Notification System:-(VNS) is designed o provide you with direct information regarding the
cas® ss i proceeds through,the criminal Jusiice sysism. You may obiain current infarmation about this matwer

on the Intemet ot WWW.NOUYUSDOJ.GOV or from the VNG Cali Centar st 1-866-DOJ-4YOU (1-866-365-
4968) (TOO/TTY: 1-866-228-4810) (intsmaticnal: 1-502-213-2767). In addition, you may use the Cal
Center or intermetto uodsie yuw\hdimmﬁcnnndlwmwwdubimtbom participstion in the
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if you have additionat questions which involve this matter, plaase contact the offics listed sbove. When
you cal, please provide the file numbar located al the top of this lefler. Pieass remember, your participation
in the. notification part of this program is voluntary. In order to continue o receive notificetions, & is your
responsibiilty 1o keep your contact information eurrent.

Sincerety,

Sa S

Twier Smith
victin Specialist
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U.5. Department of Justics
Federal Bursau of investigation
FBI - West Palm Besch

Sulte 500

503 South Flagler Drive

West Paim Bsach, FL. 33401
Phonwe: {581) 833-7517

Fax: (561) 833-7970

January 10, 2008

James Lisenbefg
One Claaiake Canter St 704 Austrafisn South
West Paim Beach, FL. 33401

Re; _
Dear James Eisanberyg: )
You have requested to recelve notifications for INNuRiEND

This cass Is curenty under investigation, This can be a lengthy process snd we request your
continued patience whils we conduct a thorough Invastigation.

As a crime victim, you have the [ollowing righls under 18 Unftad States Code § 3771 (1) The right to
be reasonably protectad from the sccused; (2) Tha right to reasanabla, sccursie, and imely notice of any
public court proceeding, or any parcle procesding, nvolving (he crime or of any relesse o sscape of the
accused:; {3) The right not 10 be excluded from any such public court procesding., unless the court, aftar
receiving clear and convincing svidence, defermines that tewbmony by the victim would be materislly sitered if
the victim heard olher lestmany st that proceading; () The right \ be reasonably heard at any public
proceeding in the distiet court Involving relsase, piea, santencing. or any parole procasding; (5) The
ressonabie right 1o confer with the sttorney for the'Govemmant in the casa; (8) The right 10 full and Umely
rastitution as provided in law; (7) The right to procssdings free from unressonsble celay: (8} The right to be
treated with faimass and with raspect for tha victim's dignity and privacy.

Wa will make our best wifarts 1o.ensiire you are accorded tha rights described. Most of these nghts
pariain ¥ events oocuring sfter the amest or Indictment of an individus) for the criime, and R will become the
responsibiity of the prosacuting Unllad States Attorney's Olfice o ensure you are sccorded those rights. You
may alsc sesk the advice of a privats attomey with respact o thees sights.

The Victim NotikcaiorSystem (VNS) is designed to provide you with direct information regarding the
case 85 it procesds tvough the criminal justice system. You may obtain current information about this matter
on Ihe Intermet at WWW.NoUfy.USDOJ.GOV or from the VNS Call Center at 1-868-DOJ-4YOU (1-886-365-
4968) (TDD/TTY 1-866-228-4619) (Intemational: 1.502-213-2787). In addition, you may vee the Csl
Center of Intemet to Updata your contact informetion anc/or change your decislon sbout participation in the
notification program. I you update your iInformatian o Include a curent emal eddressy, VNS will send
Information 1 that sddress. You wil nesd the following Victim Identification Number (VIN)IEEE o
personial Identification Number (PIN) Il snytime you contact the Call Center and the first time you log on to
VNS on the [ntermel. In sddition, the fret time you access the VNS intomet site, you will be prompted to enter
your,/ast name (or buginess name) ss currently contsined in VNS. The name you should enter is Eisenbem.
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If you have sdditfons| questions which involve this matter, pleasa contact the office sted above. When
you call, please proviie the fils number locatlsd st the 1op of this jetier. Please remember, your participation

in the notification part of this program is voluniary. In order to continue 1o recaive noWications, it is your
responsibility to keep your contact Irformation current,

Sincerety,

Gon S

Twilar Smith
Victim Specialist
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U.S. Department of Justica
Feders! Buresu of investigation
FB! - West Paim Beach
Sulte 500
505 South Fisgler Drive
Waest Paim Beach, FL 33401
Phone: (561) B3%-7517
Fax: {561) 833-7870

see s B

May 30, 2008

— -, |

Re: WA
Dear*

Your name was referred to the FBI'S Victim Agsisianca Program as being s possible victim of a federal
crime. We appreciate your assistance and cooperation while we ere Investigating this case. We would tike to
E make you awere of the viclim services that may be svailabie to you and 1o answar any quesiions you may have
regasding the criminal justice process throughout the invesligstion. Our program is part of the FBI's effort to
snsure the victims are treated with respect and are provided information about their fights under federal law.
These rights include notfication of the status of the case. The enciosed brochures provide information about
[ the FAI's Viglim Assistance Program, resources and instructions for'sccassing the Victim Notification System

(VNS). VNS is designed to provide you with informalion regarding the.stsus of your case.

This case Is cumenily undar investigation. This canbe ajengthy proceas snd we request your
cominued patience while we conduct a thorough investigation.

As a erime victim, you have the lollowing rights under 18 United States Code § 3771 (1) The right to
be reasonably protected from the sccused; (2) The right to resscnabie, sccurate, snd timely notice of any
pubiic court proceeding, o sny parole procesding, invoiving the crime or ol any relssse or escape of the
accused; (3) The right not 1o be excluded from any such public coun proceeding, unless the coust, after
receiving slesr and convincing evidence, deiermines that testimony by the viclim would be materially allered if
the victim heard other tastimony at thet proceading; (4) The right to be reasonably haard at sny public
proceeding in the district cour involving reisase, pies, sentencing, or any parole proceeding; (5) The
reascnabie right 1o confer with the attomey jor the Govemmant in the case; [8) The right 16 full and timely
restiviion as provided b faw; {7) The right to proceedings free from unrsasonable deley. (8) The right i be
treated with fakmess sng with respact 1or the victim's dignity and privacy.

We will maka.our best sfforts 1o ensurs you are accorded the rights described. Moat of these rights
pertain 1o events occurring after the arrest or indicimaent of an individual for the crime, snd it wili become the
responsibility of the prosecuting United States Allorney's Ofice to ensure you are accorded thoss rights. You
mny alse seak the'advice of » private attomey with respect io these rights.

The Victim Notification System (VNS) Is designed to provide you with direct information regarding the
case s it proceads through the eriminal justice systam. You may obtain cusrent information about this matter
an the Jntemeatal WWW Notify. USDOJ. GOV or from tha VNS Cell Certer at 1-866-DOJ-4YQU {1-866-365-
4968) (TODATY: 1.866-228-4819) {intemational: 1-502-213-2767). In addition, you may use the Cail
Center or Intemet 10 upJdste your contact information and/or change yout decision about participation n the
notification program. if you update your Information W Include 8 curent email address, VNS will send
information 1o thal addrass. You will the foliowing Victim Identification Number (VIN) I =nc
Parsonai |dentification Number (PIN) pnytima you contact the Cail Center and the first time you log or to
VNS on the Internst. 1n addition, the first lime you access tha VNS intemat site, you will be prompted to entes
your Isst name {of business name) as currently contained in VNS, The name you shouid enter i

N - S——
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It you have additional questions which invalve this matter, please tontact the office Bsted above. When
you call, please provide the flle number iocated at the top of this letter. Please remember, your participation

in the notincalion part of this program is voluntary. In order io continue o raceive notifications, it is your
responsibliity ¢ keep your contact information current.

Sincerely,
Qﬁﬁt‘.\l LE-*. ..4(_“\;.'\ ‘."C‘b

Twiter Smith
Victim Specialist

TOTAL P.B7



e e e

B D e 0 O SR

Case 9:08-cv-80811-KAM  Document 33  Entered on FLSD Docket 01/07/2009  Page 38 of 41
Case 9:08-cv-80736-KAM  Document 14  Entered on FLSD Docket 07/15/2008

Page 18 of 21
L rd =

EXHIBIT
U.S. Department of Justice

NQOE-BD'.’}G-CV-MARRA

{/nited States Atiorney
Southern District of Florida

500 South Ausiralian Ave., Suite 400
West Palm Beach. FL 33401

(561) 820-8711

Facsimile: (561) 820-8777

July 9, 2008

VIA FACSIMILE

Brad Edwards, Esq.

The Law Offices of Brad Edwards & Associates, LLC
2028 Harrison Street, Suite 202

Hollywood, Florida 33020.

Re:  Jeffr stein e NOTIFICATION OF
IDENTIFIED VICTIM

Dear Mr. Edwards:

By virtue of this letter, the United"States Attorney’s Office for the Southern District
of Florida asks that you provide the following-notice to your clien

On June 30, 2008, Jeffrey Epstein(hereinafier referred 1o as “Epstein) entered a plea
of guilty to violations of Florida Statutes Sections 796.07 (felony solicitation of prostitution)
and 796.03 (procurement of minorsto engage in prostitution), in the 15th Judicial Circuit in
and for Palm Beach County (Case Nos. 2006-cf-009454AXXXMB and 2008-cf-
009381 AXXXMB) and was scntenced to a term of twelve months’ imprisonment 1o be
followed by an_additional six months’ imprisonment, followed by twelve months of
Community Control\l, with conditions of community confinement imposed by the Court.

Indight of the entry of the guilty plea and sentence, the United States has agreed Lo
defer.federal prosecution in favor of this state plea and sentence, subject to certain
conditions.

One such condition to which Epstein has agreed is the following:
“Any person, who while a minor, was a victim of a violation of an offense

cnumerated in Title 18, United States Code, Section 2255, will have the same
rights 1o proceed under Section 2255 as she would have had, if Mr. Epstein
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had been tricd federally and convicted of an enumerated offense. For purposes
of implementing this paragraph, the United States shall provide Mr. Epstein’s
attorneys with a list of individuals whom it was prepared (0 name in an
Indictment as victims of an enumerated offense by Mr. Epstein. Any judicial
authority interpreting this provision, including any authority determining
which evidentiary burdens if any a plaintiff must meet, shall considertHat it'is
the intent of the parties to place these identified victims in the same position
as they would have been had Mr. Epstein been convicted a1 trial] No mieré; no
less.”

Through this letter, this Office hereby provides Notice that your client el
is an individual whom the United States was prepared to name as'a.victim of an enumerated
offense,

R SRR N

Should your client decide 10 file a claim against Jeffrey Epstein, his attorney, Jack
Goldberger, asks that you contact him at Atterbury Goldberger and Weiss, 250 Australian
Avenue South, Suite 1400, West Palm Beach, FL. 33401, (561) 659-8300.

Please understand that neither the U.S. Attorney’s Office nor the Federal Burcau of
Investigation can take part in or oth¢rwisewassist in civil litigation; howevér, if you do file a
claim under 18 U.5.C. § 2255 and\Mr. Epstein denies that your client is a victim of an
enumerated offense, pleasc provide notice of that denial to the undersigned.

Please thank your.client for all of her assistance during the course of this examination

and express the heartfelt regards of myself and Special Agents Kuyrkendall and Richards for
the health and wel-being\of Ms.

R. ALEXANDER ACOSTA
UNITED STATES ATTORNEY

By: %Wé?ﬂil
A. MARIE VILLAFANA

ASSISTANT U.S. ATTORNEY

cc: Jack Goldberger, Esqg,
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United States Atiorney
Southern District of Florida

3500 South Australian Ave . Suite 400
West Palm Beach, FL 13401

(361) 820-8711

Facsimile. (561) 820-8777

July 9, 2008

ViA FACSIMILE
Brad Edwards, Esq.

The Law Offices of Brad Edwards & Associates, LLC
2028 Harrison Street, Suile 202
Hollywood, Florida 33020.
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Dear Mr. Edwards:

By virtue of this letter, the United States'Attorney’s Office for the Southern District
of Florida asks that you provide the following notice to your client,

On June 30, 2008, Jeffrey Epstéin (hereinafier referred 1o as “Epstein) entered a plea
of guilty to violations of Florida Statutes Sections 796.07 (felony solicitation of prostitution)
and 796.03 (procurement of minors to engage in prostitutian), in the 15th Judicial Circuit in
and for Palm Beach County (Case Nos. 2006-cf-009454AXXXMB and 2008-cf-
009381 AXXXMB) and \was\sentenced 10 a term of twelve months’ imprisonment to be
followed by an additional six months’ imprisonment, followed by twelve months of
Community Control 1, with conditions of community confinement imposed by the Court.

In light of the entry of the guilty plea and sentence, the United States has agreed to

defer federaluprosecution in favor of this state plea and sentence, subject to certain
conditions:

One such condition to which Epstein has agreed is the following:
“Any person, who while a minor, was a victim of a violation of an offense

enumcrated in Title 18, United States Code, Section 2255, will have the same
rights to proceed under Section 2255 as she would have had, if Mr. Epstein
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had been tried federally and convicicd of an enumerated offense. For purposes
of implementing this paragraph, the United States shall provide Mr. Epstein's
attorneys with a list of individuals whom it was prepared to name in an
Indictment as victims of an enumerated offense by Mr. Epstein. Any judicial
authority interpreting this provision, including any authority determining
which evidentiary burdens if any a plaintiff must meet, shall considerthat it'is
the intent of the parties to place these identified victims in the same position

as they would have been had Mr. Epstein been convicted at trial’ No more; no
less.”

Through this letter, this Office hereby provides Notie that your client, NN
- is an individual whom the Uniled States was prepared 1o_name as a victim of an
enumerated offense. :

Should your client decide to file a claim against Jeffrey Epstein, his attorney, Jack
Goldberger, asks that you contact him at Atterbury Goldberger and Weiss, 250 Australian
Avenue South, Suite 1400, West Palm Beach, FL 33401, (561) 659-8300.

Please understand that neither the U.S. Attorney’s Office nor the Federal Bureau of
Investigation can take part in or othérwisewassist in civil litigation; however, if you do file a
claim under 18 U.5.C, § 2255 and\Mr. Epstein denies that your client is a victim of an
enumerated offense, please provide notice of that denial to the undersigned.

Please thank your client for all of her assistance during the course of this examination

and express the heartfelt regards of myself'and Special Agents Kuyrkendall and Richards for
the health and well-being of Ms. NNp

R. ALEXANDER ACOSTA
UNITED STATES ATTORNEY

A. MARIE VILLAFANA
ASSISTANT U.S. ATTORNEY

cc:  Jack Goldberger, Esq.
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUI
IN AND FOR LEON COUNTY, FLORIDA

’

$§ o
S
FLORIDA SUGAR CANE ) 4
LEAGUE, INC. ) QR1517H055
)
Plaintiff, ) 2 P
) Case Number: ] o
vs. ) =
, .
FLORIDA DEPARTMENT OF ) g
ENVIRONMENTAL REGULATION, )
) —
Defendant. ) =
) =

This cause is before the Court on the Camplaint of the Florida
Sugar Cane League, Inc. ("Leagque"}, The” League seeks an order
requiring a state agency, the Flotida Départment of Environmental
Regulation ("DER"), to release ecertain documents under its custody
and control, pursuant to the Florida Public Records Act, Chapter
119, Florida Statutes. . Thewfacts in this case are as follows:

DER is a Defendant{in the case styled United States wv. South

Florida Water Manpagement District, et al., Case No. 88-1B86-CIV-

Hoeveler, United States District Court, Southern District of

Florida (MJ.S. w. SFWMD"). DER, as a Defendant in that case,

enteredwinte settlement negotiations with the plaintiff as
represented by the United States Department of Justice ("DOJ").
During the negotiatiohs, drafts of proposed settlement agreements
and other infofmation relating to the settlement proposal were
made, sent or received by DER to and from federal agencies and
representatives, including DOJ. DER also entered into an agreement

with DOJ to keep all documents it received during the settlement

" ‘negotiations confidential.

(A
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On May 21, 1991, the League made a public records request for
a draft of the Settlement Agreement which the Secretary of DER had
publicly stated as having been received by DER. 0On May 28, 1991,
DER responded to the League's request by refusing to disclose the
requested document claiming the document was privileged and immune
to discovery. On May 31, 1991, the League filed this| action,
pursuant to Chapter 119, Florida Statutes. A{ hearing was
originally scheduled before this Court for June (5, 1991, but DER
removed the case to federal district court, where it"was ultimately
transferred to the Southern District of Florida.”™ The League filed
a Motion to Quash DER's Notice of Removal,\which motion was argued
before Judge William Hoeveler on July 10, /1991, and was granted on
September 10, 1991. The federal,/court held that there was no
federal jurisdiction over the matter as the League's claim arises
purely under state law, and, Judge Hoeveler remanded the case back
to this Court. A hearing was held before this Court on September
16, 1991. Attorneys for the parties appeared aﬁd argued their
respective positions. DOJ also appeared, pursuant to title 28,
United States Codes, section 517, to argue in support of DER and to
advise thé Court of the United States' asserted interest in keeping
the documents from public disclosure. DER asserts that Florida's
pPub¥ie Records Act is not applicable in this matter because it has
been preempted by "federal immunities and privileges." DER further
claims that it has contractually vowed to the United States to

withhold requested documents under the confidentiality agreement

260
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into which it entered with DOJ, and that DER is acting as DOJ's
agent in withholding the documents from public disclosure.

This Court rejects these arguments. Florida's public records
law is sweeping in its breadth and requires virtually unfettered
public access to records in the custody of state agencies. Unless
a statutorily provided exemption permits nondisclosure of public
records, Florida law requires that all such records in the custody
of state agencies be open and available for public/inspection. The
parties agreed that there is no statutory exemption™in the Florida
Public Records Act which would prevent disclesure of public records
received by state agencies during settlement, negotiations in U.S.
v. SFWMD, including the records sought by the League in this case.
DER has cited no applicable statutory exemption in the Florida
Public Records Act, and the judiciary is without any authority to
expand or create an exemption ‘to Florida's pubiic records law.

Wait v. Florida Power &) Light Co., 372 So. 2d 420 (Fla. 1979);

Times Publishing Cé. v, ity of St. Petersburg, 558 So. 2d 487

(Fla. 2d DCA 1990).

Principles \6f federal preemption under the Supremacy Clause
may, in Qimited circumstances, act to prevent application of
Florida's public records law where there is a clear conflict with
anvexpress requireﬁent of confidentiality provided in a federal

statute. See Cummer v. Pace, 159 So. 2d 679, 681-82 (Fla. 1935);

see generally, pp. 81-82, Florida's Government-in-the—-Sunshine
Manual, Office of the Attorney General (1991). In this case,

although DER claims preemption under federal law of privileges and

2677
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cific federal statute which clearly

e documents in question be kept confidential.

DER also relies on DOJ's assertion that the documents would

from DOJ in the pending case, and that

are exempt from disclosure by DOJ under FOIA. Even

assuming that were true, it js -irrelevant to the applicaticn of

Floridats public records law to documents in the custedy of

Florida's state agencies. AS gtated by Judge Hoeveler, in renanding

this action:

Thus, while FOIA may provide an independent cause of
action insofar as the document in dispute is also in the
custody of a federal agency, i.e.,nthe Department of
Justice, it cannot be said to displace and supplant a
state statute directed at state agencies and state
records. (Hoeveler order at p. W12%)

DER's reliance on its confidentiality agreement with DOJ is

equally misplaced. A state agency cannot bargain away its Public

Records Act duties or create a ngel f—exemption" with a promise to

third parties to xeep, records from disclosure to the public.

Tribune Co. V. Hardee Memorial Hospital, Case No. CcA-91-370, Tenth

Judicial Circuit in and for Hardee county, Florida. See also

Browning/w. Walton, 351 So. 2d 380 (Fla. 4th pcA 1977) .

THEREFORE, it 1s hereby ORDERED and ADJUDGED that:
1. Settlement agreements made or received at any time by DER

re hereby declared to be public

in zonnection with U.S. V. SFWMD a

records subject to disclosure under the Public Records Act, Chapter

119, Florida Statutes.

2. The Federal Freedom of Information Act, title 5, United

states Code, section 552, does not preempt Chapter 119, Florida

4
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Sstatutes, to exempt from public disclosure public records in the
custody of Florida state agencies, including DER;

3. DER shall provide access to the League, within forty-
eight hours of rendition of this Order, to inspect and examine any
and all draft settlement agreements DER has withheld from public
disclosure based on a claim of federal preemption;

4. If DER desires to appeal this Order, DER shall prepare
and deliver to the clerk of +his Court, for inclusion injthe record
under seal, at the time it files its notice oJf appeal, all draft
settlement agreements exchanged with the DOJ reYating to 0.S. V.
SFWMD which it asserts are exempt from Florida's public records law
pased on a claim of federal preemptiony, /Such documents shall be
held under seal pending final disposition of the appeal; and

5. As the parties havegtnot yet agreed to a stipulation as to
an appropriate award of  attorneys' fees, the Court retains
jurisdiction to determine the award of attorneys' fees pursuant to
section 119.12, Florida Statutes. '

DONE and \ORDERED in Chambers at Tallahassee, Leon County,

. . c;%,F%L
Florida, thas -  day of September, 1991.

b B,

o P. Kevin Davey
Circuit Court Jud

copies furnished to
counsel of record

263
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606 So.2d 1267
17 Ela. L, Weekly D2571
(Cite as: 606 So.2d 1267)

FLORIDA DEPARTMENT OF
ENVIRONMENTAL REGULATION,
Appellant,

V.
FLORIDA SUGAR CANE LEAGUE, INC,,
Appeliee.

No. 91-3128.

District Court of Appeal of Florida,
First District.

Oct. 29, 1992

*1267 An appeal from the Leon County
Circuit Court; P.-Kevin Davey, Judge.

Robert G. Gough, Asst. Gen. Counsel,
Florida Dept. of Environmental Regulation,

Tallahassee, for appellant.

Judith S. Kavanaugh, William L. Hyde and
Richard A. Russell of Peeples, Earl & Blank,
P.A., Miami, for appellee.

Barry M. Hartman, Acting Asst. Atty. Gen.,
Dexter W. Lehtinen, U.S. Auy., and Susan
Hill Ponzoli, Asst. U.S. Atty., Miami, Keith E,

Saxe, David C. Shitton and Ellen J. Durkee,
Dept. of Justice, Washington, D.C., foramicus/

u.S.
PER CURIAM.

AFFIRMED. Wait v. Florida Power & Light
Co., 372 So0.2d 420 {Fla.1979).

MINER, ALLEN and KAHN, JJ., concur.

END OF-DOCUMENT
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