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A, Introduction [A.7.03]

A. Introduction

This chapter examines the means by which the UK assists and seeks the assistance of foreign
states! in the investigation and prosecution of fraud and related offences.2

T In chis chaprer the rerm “foreign stare’ includes the Channel Tslands, che lsle of Man, and Brinish Ohverseas
Territories, which are responsible themselves for providing murneal assisrance in response to requests from
arher counrries.

2 Bur note thar the Crime {International Co-operation) Act 2003 {CICA) also permirs the UK o provide
assisrance in relation o administearive proceedings and demency proceedings in foreign states. These are
also starutory powers enabling foreign stares ro seek assistance in relation o financial and regularory
marrers under the Companies Act 1989 and the Financial Services and Markers Act 2000. Parr 1 of the
Regulation of Investigatory Powers Act 2000 contains provisions relating to murual assistance in the
interceprion of communicarions. There are also a range of provisions for the sachange of informarion in
tax marters, sec of the European Adminiserarive Co-operation (Taxation) Regulatons 20012, 51 2012/
A2,

The two principal pieces of legislation? in this field are:

= the Crime (International Co-operation) Act 2003 (CICA 2003), CICA 2003 contains
provisions allowing the UK to seek and provide assistance in a number of ways, including
the provision of evidence and information; the service of process, the enforcement of
foreign driving disqualifications, and other related maners.2 CICA 2003 repealed the
Criminal Justice (International Cooperation) Act 1990 however 553, 6,9, and 10 of the
1990 Act remain in force;

= the Proceeds of Crime Act 2002 {External Requests and Orders) Order 2005 (the POCA
Order)® enables the UK to restrain assets at the request of foreign states and also o
enforce external confiscation orders.®

1 The enforcement of foreign judgments in civil proceedings is ourside the scope of this work. For a recent
analysis of the provisions concerning enforcement of foreign orders in insolvency proceedings, and the
Forcign Judgments (Reciprocal Enforcement) Acr 1933 and s 426 of the Insolvency Act 1986, see Nen
Cap Reinswrance Corporarion L (fu lignidation) v Granr [2012] Ch 338, CA

2 The provisions of CICA 2003 relaning ro service of process and driving disqualificarions are nor covesed
in this chaprer. For further details, see C Micholls, C Monrgomery and JB Knowles, The Lawe af
Exteadivion and Murnal Asidstanee (3rd edn, 2013), chs 22 and 23,

3 81 2005/3181, made under FOCAL

4 Part 3 of the Criminal Justice (International Co-operation) Act 1990 (Enforcement of Owverseas
Forfeirure Orders) Order 2005 (81 2005%/3180) contains similar powers enabling forfeiture of the
inscrumentalivies of crime ar the request of foreign stares, as vo which sec generally Mafaba O and Gias

L v Divector of Pudilic Provecurions [2016] Lloyds Rep FC 108,

{a) Relationship between international agreements on mutual assistance
and domestic ]Egislﬂtiun

The development of mutual assistance legislation in the UK has primarily been driven by
mutual ]tgal assistance rreaties and other international agreements. These instruments had
the effect of requiring the UK o adape its laws so as 1o enable it to honour its international
obligations. [t is thus convenient o consider these agreements first before describing the
domestic legislation.
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[A.7.04] Chapter A7: Mutual Legal Assistance in Cases of Fraud

A.7.04 However, unlike in respect of extradition, it should be noted at the outser that the domestic

A7.05

A.7.06

A7.07

mutual assistance scheme does not require the existence of a treaty as a pre-condition for the
granting of mutual assistance. The UK is able, in general, to offer assistance to any state
whether or not that country is able to reciprocally assist the UK, and whether or not there
is a bilateral or multilateral agreement in place.!

U Musnal Lepal Aisiitavce Cuidefines for the United Kingelons (12th edn, Home Office, March 2013), p 3.

Muteual legal assistance treaties therefore have a dual role to play in the mutual assistance
process. First, they can be used as an aid o the interpretation of relevant legislation.” In
particular, parts of the CICA 2003 give effect to international agreements and framework
decisions, and these domestic provisions fall to be interpreted in light of the international
instrument to which they give elfect.2 Secondly, the Secretary of State and the court must
take into account treaty provisions when considering the extent to which assistance should
be granted under the CICA 2003 or other legislation.3

v Ardawt, Unreporred., 10 June 1996 {CA): sec also Enander v Goversnar of Her Majestys Prisor Brixton [2005]
ENHC 3036 (Admin), paras 29-30.

2 Dabas v High Cosert of Madvid [2007] 2 AC 31; Pupine [2006] QB 83, EC]. The difficulry idenrtified in
Assange v Sawedind Prosecrrion Authority [2012] 2 AC 471, paras 201-221, so far as pre-Treary of Lishon
EU instruments enacted under Tite VT TEL are concerned, has since been solved: Creva o Local Cosrs
of Sucenva, Romania [2016] 1 WLER 3344 Gafuchooski v Foland [2016] 1 WLE 2665, para 46,

3 R o Secreary of Stare ex p Findnvesr Spa [1997] 1 WLE 743, 758, See also £ o S[2008] ENTA Crim 3062

(b) International developments

Amang the muost important multilateral conventions and agreements in relation to mutual
assistance ratified by the UK are the Council of Europe’s Convention on Mutual Assistance
in Criminal Matters 19597 (the ‘European Convention on Murtual Assistance in Criminal
Martters') and its First and Second Additional Protocols;? the Council of Europe’s Conven-
tion on Laundering, Search, Seizure and Confiscation of the Proceeds from Crime 1990;3
and the Commaonwealth Scheme (the ‘Harare Scheme’) #

1 ETS No 30,

2 ETS Mo 9% and ETS Mo 182, The second Additional Prorocol came inro force in the UK on 1 Ocrober
20110,

3 ETS Mo 141. There is also a Council of Europe Convention on the Laundering, Scarch, Seizure and
Confiscation of the Proceeds from Crime and on the Financing of Terrorism (CETS No 198), which che
UK ratified in 2015,

4 Scheme Relating vo Murual Assistance in Criminal Marters wichin the Commonwealth, Commonwealth
Secrerariar, London, LMN (86) 13, See the updared scheme, Revised Scheme Relaring ro Murual
Legal Assistance in Criminal Marrers within the Commonwealth, including amendments made by Law
Minisrers in April 1990, November 2002, October 2005 and July 2011 <hop:fthecommonwealth.org/
sites/default/fileskey_reform_pdfT15370_14_ROL_Model Leg Murual_Legal Asstneepdfs. The
UK has also ratified the UN Convention against Transnational Organised Crime 2000 and the UM
Convenrion Against Corruprion 2003

There have also been a number of important developments ar EU level, including the
Scheugen Convention,! the EU Convention on Mutual Asastance in Criminal Matrers
and its Protocol,? and most recentdly the development of mutual recognition initiatives 1o
facilitate speedier mutual legal assistance. However, the referendum on the United
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Kingdom’s membership of the European Union, held on 23 June 2016, led to a decision 1o
withdraw from EU membership. Notice of intention to leave the EU ('Brexit’) was served
under Are 50 TEU on 29 March 2017, Withdrawal was due 1o take effect on 29 March
2019 but at the date of writing had been postponed. Consequently, the UK's continued
participation in EU mutual recognition instruments remains the subject of significant
uncertainty (see para A.7.17).3

T 0] L 239, 22.09.2000, p 19.

2 0] C 197, 12.07 2000, p 3and OF C 326, 21112001,

3 Sce, eg. the Houwse of Lords, European Union Commiree, ‘Brexiv: Judicial Oversight of the Fusopean
Arrest Warrant', Grh Report of Session 2017-19

The UK is also a signatory to a number of bilateral mutual legal assistance treaties.! Among
these are the Mutual Legal Assistance Treaty with the US, which entered into force on
12 February 1996. The Foreign Office maintains a list of all bilateral agreements.?

T Often refereed o as an ‘MLAT™.
2 Spe <hrrped fwanafoo_gov.ukdend publications-and-documents/rreanies/lists-reearies/bilareral-muroal-
legals.

{1} Ewropean Convention on Mutual Assistance in Criminal Marters

One of the first international instruments to respond to the effects of cross-border eriminal
activity was the European Convenrion on Muotal Assistance in Criminal Mareers.!
Although this opened o signature in 1959, it was not ratified by the UK umil 1991 when
the Criminal Justice (International Cooperation) Act 1990 came into force. Are 3(1) of the
Convention provides thar
The requested Party shall execute in the manner provided for by its law any letters
rOEALory rc]aring to a criminal matter and addressed to i h}-‘ the judicial authorities of

the requesting Party for the purpose of procuring evidence or transmitting articles to
be produced in evidence, records or documents.

T ETS Mo 30, See generally, [ McClean, Internarional Cooperation in Civil and Criminal Marrers
(2012), p 170,

The Additional Protocol to the Convention, which opened for signature in 1978, contains
provisions intended to relax the Convention's restrictions on assistance in relation to fiscal
offences. The Second Additional Protocol facilitates the exchange or disclosure of infor-
mation by broadening the range of situations in which murual assistance may be requested
and by making the provision of assistance easier, quicker and more flexible. This includes
the creation of joint investigation teams (JIT).?

T Arnicle 20.

The European Convention on Mutual Assistance in Criminal Marrers was an important
achievement for its time in its recognition of the necessity for specific instruments for
cooperation in evidence gathering. However, like all new instruments, it had limitations.
Perhaps the most notable was that the Convention was designed to operate amongst states
of like legal tradition, namely the civil law states of Europe, and it was geared towards legal
systems where criminal prosecutions were under the control of an investigating judge.
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(tr) Commonwealth Scheme Relating to Murnal Assistance in Criminal
Matters 19806

The Commonwealth Scheme was adopred by Commonwealth Law Ministers in Harare,
Zimbabwe, in August 19867 and has been amended since in 2002, 20035, and 2011, Tt is
not treaty-based and depends for its effective operation on the passage by all members of

the Commonwealth of domestic legislation, including legislation to enable the exercise of

powers and functions by their law enforcement and curial bodies on behall of other
Commonwealth countries.

1 Scheme Relating to Murial Assisrance in Criminal Maners within the Commaonwealth, Commaon-
wealth Secretariar, London, LMMN (86) 13, Sec generally, D MeClean, fursrnational Cooperrion in Civi
antel Cringiead Matters (2002), p 177 and the Office of Civil and Criminal Justice Reform, Comrnonoealnh
Schewmes for fnternarional Cooperarion in Criminal Marrers, Commonwealth Secrerariar (2007). The most
recent version of the Scheme can be found ar <hopeffthecommonwealth. orgfsires/ defaul'files/key
reform_pdfa/P15370_14_ROL_Model_Leg Murual_Legal _Assince pdfs.

The Commonwealth Scheme provides for a wider range of assistance than its Council of
Europe counterpart and recognises the common law independence of the police in
conducting investigations, as well as a non-judicial prosecutor exercising a prosecutorial
discretion. The types of assistance envisaged by the Scheme include:

= obtaining and taking of evidence;

+ making available records and other documents;

* facilitating the appearance of withesses {including persons in custody) provided such
persons consent;

= interception of welecommunications and postal items;

* covert electronic surveillance;

* the use of live video links in the course of investigations and judicial procedures;

* agget recovery; and

* issuing of process for compulsory measures including search and seizure,

(iif) United Nations Convention against Corruption

The Convention was adopted by the General Assembly by resolution 58/4 of 31 October
2003,

1 Bee <horpffwwwunodc.org/documenessrrearies! N CAC Publicarions/ Convention/08-30026_E.
pdf =

The principal aim of the Convention is to prevent corruption from occurring. The
Convention requires countries to establish criminal and other offences o cover a wide
range of acts of corruption, if these are not already crimes under domestic law. Chaprer IV
of the Convention deals with international cooperation consequent to that. Countries
agreed o cooperate with one another in every aspect of the fight against corruption,
including prevention, investigation, and the prosecution of offenders. Countries are bound
by the Convention to render specific forms of mutual legal assistance in gathering and
transferring evidence for use in court, and to extradite offenders. Countries are also
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requited to undertake measures which will support the tracing, l‘reve-;'u'n.g~ sefzure, and
confiscation of the proceeds of corruption.!

1 See generally C Micholls er al, Careupiion and Miswse of Prublic (ffice (3ed edn, 2017).

{c) EU developments

In October 1999 at Tampere, the European Council adopted a legislative approach called
mutual recognition as the cornerstone of judicial cooperation in the EUL This followed the
institutional changes brought about by the Treary of Amsterdam.? Mutual recognition
presents a significant departure from existing mutual assistance procedures. The rradi-
tional ‘request principle’ for mutual assistance entails requests being addressed from
executive to executive through their national ministries. Such requests could be refused on
a wide variety of domestic discretionary principles including specialty? double criminal-
ity,? the political offence exceptionS and the bar on extraditing nationals 8 However, this
made outcomes slow, cumbersome, and often unreliable. Mutual recognition has been
embraced to change this by leaving decision-making predominantly with the judiciary.
Under mutual recognition, judicial decisions by one EU state can be implemented in
another with limited grounds for refusal and without any real consideration of the
processes by which these decisions were reached.” This inevitably impacts on the individual
by permitting their direct exposure to other European criminal justice systems.

11997 O CIE4001.

2 See Mackarel, “Surrendering’ the Fugitive—The European Arrest Warrant and the United Kingdom®,
JoCL 71 (362) 2007.

3 The specialry principle gencrally acrs as a bar on an exrradited person being prosecured for anything
ather than the offence for which s'he was exoradived.

4 This is the principle thar exrradition or murual assistance will be refused for acrs thar are nor also defined
as crimes in the junisdicrion dealing with the request.

5 This exceprion s a general bar on the exrradition of alleged offenders who are soughr for political activicy
and is aimed ar preventing persecurion.

& This bar has irs basis in the link berween allegiance and proteerion berween srare and i nationals, the
right of & state to prosccure and punish its own nationals, and in a disteuse of arther criminal justice
SYSLEME.

7 Peers, 'Murual Recogninon and Criminal Law: Has the Council gor it wrong?” CMLR 41:3-36 (2004),
plo.

AT.16

The mutual recognition aga:nda sought to revolutionise mutual legal assistance within the A.7.164

EU as legal instruments progressively replaced rraditional mutual legal assistance conven-
tions. To date there have been a number of EU initiatives in the area of criminal murual
assistance that have had an important impact on the UK's damestic legislation, in-;:ludlng

CICA 2003,

However, the legal situation has recently become complicated. Protocol 36 of the Treaty of

Lisbon permitted the UK Government to decide by 31 May 2014 whether it intended 1o
continue to be bound by unamended, pre-Lisbon EU police and criminal justice (PC])
measures. This allowed the UK 1w withdraw [rom these measures before they became
subject to the jurisdiction of the Court of Justice of the European Union and the European
Commission’s enforcement powers. Under Art 10(4) of Protocol 36, the UK indicated it
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was withdtawing from all such measures with effect from 1 December 2014 Tt then set out
its intention to opt back into 35 selected measures. The measures included many mutual
recognition instruments and a number of other key instruments (eg legislation establishing
Europol and Eurojust and legislation on joint investigation teams and criminal records).
Twenty-nine measures, including Europol, Eurojust, and joint investigation teams were
eventually re-joined. For a while, therefore, normality was resumed.! However, the UKs
subsequent decision to withdraw from the EU leaves numerous issues pertaining to the
[uture starus of these instruments to be addressed within the exit negotiations.2 The UK
Government has identified ‘cooperating in the fight against crime and terrorism’ as one of
its twelve guiding principles in the ‘Brexit' negotiations.? But there is no guarantee as yet
that an effective legal framework for mutual recognition of judgments can be maintained,
there being no precedents for many of the arrangements which need to be put in place. 4
Asignificant potential stumbling block is the role of the Court of Justice of the EU (CJEU).
As taking ‘control of our own laws’ was a core motivator behind the decision 1o leave the
EU, any CJEU jurisdiction in relation to UK cooperation arrangements will remain highly
contentious.® Possible alternative models of cooperation may potentially be found in the
extradition agreement negotiated by Iceland and Norway with the EUS This requires
the parties to 'keep under review” the development of the case law of the CJEU and the
domestic courts of leeland and Norway. Agreement on these issues is yet to be reached.

The whole episode also served o resolve the legal problems idenrified in Asange v Sweddsh Prosecrion

Authority [2002] 2 WLR 1275AC 471, paras 2001-221: see above, n 9.

For general discussion on these issues, see V' Minilegas, 'European Criminal Law withour the Unived

Kingdom:# The Triple Paradox of Brexit' (2018) NJECL. 8(4), 437-38 and R Davidson, 'Brexiv and

Criminal Justice: The Furure of the UK's Cooperation Relationship wich the EU' [2017] Crim L R 5.

3 HM Government, “The United Kingdom's Exit From, and New Partnership with, the Furopean Union’
{February 2017), Cm 9417,

4 See the House of Lords, Furopean Union Commircee, 'Brexiv: Future UK-ELU Security and Police

Cooperation’, 7th Beport of Session 2006-17. HL Faper 77, para £7.

See “Theresa May's Brexiv Speech in Full’, The Teleprapd, 17 January 20017,

Council Dieciston 2014/835 of 27 November 20014 on the conclusion of the Agreement berween the

European Union and the Republic of lecland and the Kingdom of Morway on the surrender procedure

berween the Member Stares of the European Union and leeland and Morway [2014] O L343/1.

(]

oo

The UK Government has noted that, following the UK's withdrawal from the EU, the UK
will be a “third country’ (external country) in its dealings with the Union. It has suggested:

One aption for future EU-UK cooperation in this area would be to limit cooperation
to those areas where a precedent for cooperation between the EU and third countries
already exists. While this would be one possible approach, it would result in a limited
patchwork of cooperation falling well short of current capabilities. It would also fll
short of current channels used to assess the .l;l:r:it:g'u: threats Fa.cing Eurupl:zn
countries—threats that will still be shared after the UK withdraws from the EUA
piecemeal approach to future UK-EU cooperation would therefore have more
limited value, and would risk creating operational gaps for both the UK and for is
European partners, increasing the risk for citizens across Europe.’
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At the time of writing, the future of murual legal assistance in the criminal sphere between
the UK and the EU remains extremely uncertain. Wich that cavear, we outline in s (i) below
the EU mutual legal assistance scheme in which the UK participates, as it currently stands.

1 HM Government, ‘Securiry, Law Enforcement and Criminal Justice: A Furure Farnership', 18 Seprem-
ber 2017, para 35

(1) The Schengen Convention

France, Germany, Belgium, Luxembourg, and the Netherlands agreed on 14 June 1985 w
sign an agreement on the gradual abolition of checks ar their common borders. This
became known as the Schengen Agreement, after the name of the town in Luxembourg
where it was signed.

1 See generally, D MoClean, feternational Cooperation in Civil and Criminad Marters (2012), p 157,

The Convention Implementing the Schengen Convention was signed in June 1990 and
came into effect in March 19951 By that time, other EU Member States had joined the
initial signatories of this inter-governmental agreement, which was signed outside the EU
framework because of a lack of agreement in relation to competence in the areas of border
contral. The Convention has 142 articles providing measures for creating a common area
of justice and security, following abolition of commaon borders. Its key aims are to facilitare
free movement within participating states; to improve pn]ice cooperation; o extend the
provision of mutual legal assistance between signatory states; and to improve access to the
Schengen Information System (51S).

1 0] L 239, 22.09.2000, p 19,

The 515 was set up to allow police forces and consular agents from the Schengen countries
to access data on specific individuals (ie criminals wanted for arvest or extradition, missing
persons, third-country nationals to be refused entry, ete) and on goods which have been lost
or stolen. The data related to persons may include data on: persons wanted for arrest for
extradition purposes; aliens for whom an alert has been issued for the purposes of refusing
entry; and missing persons or on persons needing temporary police protection, among
other things. A second rechnical version of this system (SIS 1I) entered into operation on
9 April 2013, It has enhanced funcrionalities, such as the possibility to use biometrics, new
types of alerts, the possibility to link different alerts (such as an alere on a person and a
vehicle) and a facility for direct queries on the system. It also ensures stronger data
protection. It is a database of "real-time” alerts about individuals and objects of interest w
EU law enforcement agencies.2 Each participating country has a SIRENE (Supplementary
Information Request at the National Entry) Bureau, to provide supplementary informa-

non and coordinate activines. The UK connected o 515 1T in Apri] 2015.3A¢ the time of

writing most information about persons of interest to law enforcement within the EU are
dealt with by SIS IL The most likely replacement for the system when and if the UK leaves
the SIS is the Interpol system of notifications.
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1 %ee the Council Decision of 18 February 2008 on the mmials for the second generation Schengen
Informarion Sysrem (815 IO L 37, 1.3.2008.

2 House of Lords, European Union Commires, “Brexic: Furure UR=EU Securicy and Police Coopera-
tion’, 7th Reporr of Session 20016-17, HL Paper 77, para 7.

3 Hee House of Lords European Union Commitee, "Brexit: Fuure UE-ELU Security and Folice Coop-
cration’, 7th Report, session 20016-17, para 8.

The 1985 Schengen Agreement and the Convention implementing it, and the decisions
and declarations adopted by the Schengen bodies are known collectively as the Schengen
acquis. The texts are available on the Europa website.! They were made part of the acguis
comnrnantaire? by Protocol 2 to the Treaty of Amsterdam.® Requests from the UK 10
participate in some aspects of the Schengen aeguss (the police and judicial cooperation
elements—the UK does not participate in the frontier control elements) led to two Council
Decisions (Council Decision 2000/365/EC* and Council Decision 2004/926/EC5).

1
2

Ser <hmp/feceuropacu/justice’criminallaw/index_en himes.

This is the entirery of legislation, legal acts and court decisions which constirure the body of EU law.

3 Protocol Mo 2, Treary on European Union, integraring the Schengen acquis inte the framework of the
European Union, O] L 340, 10 Movernber 1997

4 O L 31, 1.6.2000.

0] L F95070, 31.012.2004.

Protocol 19 to the Treary on the Funcrioning of the European Union (TFEU) imegrau:d
the Schengen acquir into the framewaork af the European Union.? Are 4 to Pratocol 19
provides that the UK may request to take part in some or all provisions of the Schengen
acquis. Are S of Protocal 19 provides that the UK s deemed to opt in to measures building
on parts of the acquss in which it participates unless, within three months of the publication
of the proposal or initiative, it notifies the Council that it does not wish o take part in the
measire—'an opt-out’, If the UK does not opt out within that three-month periud, It 1%
automatically bound. If the UK opts out, the Commission and Council can decide o eject
the UK from all or part of the rest of Schengen to the extent considered necessary if such
non-participation seriously affects the practical operability of the system but the Protocol
states explicitly that it must seek to retain the UK widest possible participation.?

VO] C 326, 26.10.2012.
2 See  <hops:ffwww.gov ukigovernmentfuploads/systemiuploads/artachment_darafile/2064 74/ Final _
opt-in_webpage_updare. pdfs.

Key provisions of the Schengen Convention that are implemented by the UK through
CICA 2003 include:

= the continuation of surveillance by law enforcement officers if the subject crosses into
another Member State {so-called 'hot surveillance’);1

* the extended provision of mutual legal assistance to include, in addition o ordinary
criminal proceedings, clemency proceedings and administrative proceedings;?

* the sending of procedural documents directly by post rather than via central authorities;?

* the designation of a supervisory authority to carry out independent supervision of
national data files from the SIS.4

Arricle 40.
2 Arricle 49,
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3 Arricle 52.
4 Arnicle 114,

Access to the SIS after withdrawal from the EU will be a complex issue for Brexit
negotiations. There is no precedent for providing such access to 2 country which is neither
a Member State nor a Schengen country. Any future agreement on UK access will doubeless
require the UK to continue to apply standards consistent with EU data protection
legislation. There is equally no precedent on which the UK could rely to argue for
continued aceess o 518 11

1 See evidence of Security Commissioner Julian King o the House of Commons Home Affairs Commir-
we, 28 February 2017, according o which ouside of non-EUN Schengen countries there are no
precedents for third couneries accessing those informarion-sharing platforms (2],

{ii} Convention on Mutnal Assistance in Criminal Matzers between EU Member
States and ire Protocol

On 29 May 2000 the EU Council of Ministers adopred the Convention on Mutual

Assistance in Criminal Marters.! The Convention did not enter force until 2005, Are 1 of

the Convention a:xp]ains thart its putpose is to supplement the provisions between Member
States of inter alia the the Council of Europe’s 1959 Convention on Mutual Assistance in
Criminal Matters and its Additional Protocol, and the mutual assistance provisions of the
Schengen Convention. The EU Convention does not affect the application of more
favourable provisions in bilareral or multilateral agreements berween Member Stares or
criminal murual assistance arrangements agreed? on the basis of uniform legislation or
other special arrangements.

T 0] 197, 12072000, p 3. See Explanatory Report on the Convention of 29 May 2000 on Muruoal
Agsistance in Criminal Marers berween the Member Stares of the European Unien, O O 379,
29.12.2000, p 7.

2 As provided for in the Council of Europe’s European Convention on Murual Assistance in Criminal
Marters, Arr 26{4).

Thus the EU Convention aims to encourage and modernise cooperation between judicial,
police, and customs authorities within the EU as well as with Norway and Ieeland by
supplementing provisions in existing legal instruments and facilitating their application.
The state receiving a request must in principle comply with the formalities and procedures
initiated by the requesting state.

Forms of assistance provided for by the Convention include:

= the handing over of objects that have been stolen or obtained by other criminal means
and that are found in another Member Stae;

* hearings by video or telephone;

= the setting up of a joint investigation team by two or more EU Member States for a
specific putpose and for a limited period of time, as well as joint covert investigations;

* requests for the interception of telecommunications.
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The 2001 Protocol to the EU Convention' deals with requests for banking information
and is implemented by Chapter 4 of Pare 1 of CICA 2003,

T O] 326, 21112000, p 1. See Explanatory Report w the Prowocol oo the 2000 Convention o mural
assistance in criminal marters berween the Member Stares of the Ewropean Union, O] C 257,
24.10.2002, p 1.

The European Investigation Order Directive has effectively superseded many of the
Convention’s provisions (ar para A.7.36 below). However, as noted above {para A.7.17),
once the withdrawal process under Arc 30 {iucluding any transitional period) is mmp]cle.
some EU law measures, including the EU Convention on Mutual Assistance in Criminal
Matters and the European Investigation Order Directive, will be terminated unless UK
third-country access is successfully negotiated. The EUT allows third-state participation in
sorme of its mutual ]cgal assistance arrangements.! An alternative to negotiating third-state
access to the network of existing MLA agreements would be a UK-EU MLA treaty.2 Again,
the role of the CJEU would be highly contentious.

1 See, e, Agreement berween the European Union and the Republic of leeland and the Kingdom of
Morway on the application of cermain provisions of the Convendon of 29 May 2000 on Murual
Assisrance in Criminal Marers berween the Member Stares of the European Union and the 2001
TProrocol cherero [2000) O] L26.

2 See R Davidson, *Brexitand Criminal Justice: The Furure of the UK's Cooperation Relationship with the
EU" [2017] Crim L R 5, 387.

(i) Council Framework Decision on the execution in the FU :.If arders ﬁ?fzr'ug

property or evidence!

After the Framework Decision on the European Arrest Warrant, the European Council first
extended the mutual recognition principle to mutal legal assistance matters with the
Framework Decision on pre-trial orders freezing property or evidence. This was adopred by
the EU Council of Ministers on 22 July 2003 on an initiative by Belgium, France, and
Sweden. Its purpose is to establish the rules under which a Member State is to recognise and
execute in its tertitory a freezing order issued by a judicial authority of another Member
State in the framework of criminal proceedings.

1 2003577/ THA, 22 July 2003; O] L 196, 2.08 2003,

A freezing order’ means any measure taken by a judicial authority in a Member State 1w
prevent the destruction, transformation, displacement, ete of property. The evidenee 1o
which the Framework Decision applies includes objects, documents, or data which could
be produced as evidence in eriminal proceedings.

The Framework Decision (2003/577/THA) was given effect to in Part 1 of CICA 20031
and by the Crime and Courts Act 2013 (which replaces the Serious Organised Crime &
Police Act 2005). However, the scheme remained restricted to che Free:iug phase, such that
a freezing order still needed 1o be accompanied by a separate MLA request for the
subsequent transfer of the evidence to the issuing state. Because of this need 1o resort 10
co-existing MLA arrangements in any event, the 2003 scheme was seldom used in practice.
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T CICA 2003, s 10-12 and 55 20-27. CICA 2003 also gives effect to the EU Mumal Assisrance
Convenrion 2000 (12 July 2000) {the Convenrion established by the Council in accordance with A 34
of the Treary on European Union, on Murual Assistanee in Criminal Marcees bevween the Member Stares
of the Euwropean Union (O C 197, 12/07/2000 p 0003-0023)) and the Prowcol o the 2000
Conventon (21 Movember 2000} {the Protecol o the Convention on Munual Assistance in Criminal
Marters berween the Member Staves of the European Union (O] C 326, 21/11/2001 pO001-0008] ).
CICA 2003 also implements other EL legislation, including the Convenrion 98/C 216/01 on Driving
Disqualifications fas o which, see alse 5010 30010 of 2008; The Murual Recognition of Drving
Disqualifications (Grear Brivain and Ireland) Begularions 2008).

A Regulation on the Murual Recognition of Freezing and Confiscation Orders has been
proposed to replace and further develop this existing mutual recognition framework (the
2003 Framework Decision and the Council Framework Decision (2006/783/THA) on the
application of the principle of murual recognition to confiscation orders).? The proposed
Begulation aims to create a uniform and more effective legal instrument to improve
cross-border asset recovery’. 2 It is intended to resolve the issues caused by the implemen-
tation of existing instruments. The draft Regulation covers a wider range of confiscation
such as non-conviction-based confiscation {iucluding some preventative confiscation). Tt
also standardizes procedures o improve efficiency. On 8 December 2017, the Council
agreed a general approach on the proposal 3 The UK has indicated iv wishes wo opt in but
this initiative, like other mutual recognition instruments, will be affected when and if the
UK withdraws from the EUL

1 Framewaork Decision 2006/783/JHA on the application of the principle of mumal recognition o
confiscation orders, Of L 328, 24.11.2006.

2 Proposal for a Regulation of the European Pardiament and of the Council on the murual recogniton of
freezing and confiscation orders—General approach, Council Document 15104/17, & December 2017.

3 ibid.

(iv) The Council Framework Decision 2008/978{{HA of 18 December 2008 on the
Eurapean evidence warvant for the purpose of obtaining objects, doctments and
dara ﬁn’ HsE N pmre&if'ugs in criminal matters

In late 2008, the Framework Decision on the European Evidence Warrant (EEW) was
finalised. The main purpose of the proposal was to consolidate the disparate schemes and
to accelerate and simplify the process of gathering and transmitting evidence in eriminal
cases with a cross-border element. A simple form was 1o be sent between Member Stares”
authorities, including an order from the ‘issuing state’ (the state which sends the form) for
the ‘executing state’ to carry out certain activities. The EEW extended the mutual
recognition principle of the European Arrest Warrant to the transfer of limited types of
‘abject[s], documents and dat’ among Member States in criminal proceedings.! However,
the EEW remained flawed as an effective cross-border instrument. It was only applicable 1o
evidence already in existence and therefore restricred the spectrum of judicial cooperation
in criminal marters with respect 1o such evidence. Because of its limited scope, competent
authorities were free 1o use the new regime or to use co-existing MLA procedures in any
case applicable to evidence falling outside of the scope of the EEW. The EEW specifically
excluded ‘real time’ evidence such as the interviewing or taking of statements from
suspects, witnesses or victims, the interceprion of communications, the taking of DMNA or
bodily samples, evidence gathered as a result of ongoing monitoring or surveillance, ot
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evidence that required analysis to be conducted.2 The EEW ook eight years to come into
being and its difficult history highlights the problems of pursuing prosecution initiatives in
this area. Even before it could be implemented it was overtaken by a new proposal for a
Directive on the European Investigation Order (EIO). The EIO has now effectively
replaced the EEW.

1 The EEW is limired 1o obraining those ‘object[s], documents and dara’ from another member stare thar
are already in extsrence—dArr 1{1). See TR, Spencer, “The Problems of Trans-border Evidence and
European Iniviarives 1o Besolve Them', Camdbridpe Yearbook of Exropean Legal Stadfies, Vol. 9, Onford:
Harr Publishing, 2007, pp 477, 478,

2 Arricle 4(2).

(v) The European Investigation Order

As noted, almost as soon after the EEW had been agreed, the EU's Stockholm Programme
on the Area of Freedom Security and Justice issued a commitment to replace the EEW with
a proposal for a ‘comprehensive’ instrument lor the transfer of all forms of evidence.? The
Stockholm Programme referred 1o the existing mutual legal assistance system as ‘frag-
mented’, complaining that the present arrangements permitted access 1o only limited
categories of evidence with a large number of grounds for refusal 2 As a result, a compre-
hensive murual recognition initiative has now been pmduced—the European Investigation
Order (EIC).2

1 European Council, Stockholm Programme—An open and secure Europe serving and prorecring,
citizens, Of C 115001, 4.5.2010; see also the European Commission, Communication on delivering an
Area of Freedom, Securniry and Justice for Europe’s citizens: Action plan implementing the Stockholm
Programpme, COM2000) 171, Brussels, 200 0(a), para. 3.1.1.

2 European Commission, 'Making it casier to obrain evidence in criminal marmers from one Member Stare
o another and ensuring its admissibiliny’, Memo/0%/ 497, Brussels, 11 November 2009 (a).

3 Directive 2014/41/EL of the European Parliament and of the Council of 3 April 2014 regarding the
European Investigation Order in criminal marrers, O] L130/1, 1.5.2014.

The EIO Directive provides for a Member State to "have one or several specific investigative
measurels) carried out in another Member State to obtain evidence’. The key elements of
the Directive include a standardized format for requests; the application of the principle of
mutual recognition o requests, together with time frames for responding o requests. Tralso
prescribes the grounds for refusal (eg Are 11(1)(F) of the Directive permits a refusal 1w
execute an EIO on human rights grounds). Amongst other investigative measures, the
Directive enables the Esecuting Stare to:

» temporarily transfer persons held in custody for further investigation;

* summon witnesses to court to provide evidence by video conference at a hearing;
= transfer evidence already in the possession of the Executing Stare; and

= undertake certain covert investigations and intercept telecommunications.

The Directive does not apply to Schengen cross-border surveillance by police officers under
the Schengen Convention, or to the setting up of joint investigation teams and the
gathering of evidence within such a team.
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The EIO replaces the EEW and most other mutual legal assistance measures with a scheme
applicable 1o all investigative measures and is intended 1o be the sole legal instrument
regulating the exchange of evidence and murual ]a:gal assistance between EU Member
States. The scheme differs from the old framework in two crucial respects: first, it removes
some of the key protections attached to substantive provisions; and second, it operates by
way of mutual recognition.’ Member States had untl 22 May 2017 o implement the
Directive into domestic law. The UK opted into the Directive under Protocol 21 of the
TFEU and lransp-mu:d it via the Criminal Justice (European Investigation Order) Regula-
tions 20172 with effect from 31 July 2017, (The UK General Election accounted lor the
delay in transposition.) The Explanatory Memorandum to the Regulations explains: ‘Tt
[the Directive] largely relies on existing law enforcement tools such as search warrants and
production orders, which broadly aligns with existing procedures under the Crime (Inter-
national Cooperation) Act 2003.3 It also explains that, where there is curtently no need for
court involvement in domestic cases, EIOs will normally be made or validated by a
designated public prosecutor (see Part 1 of Schedule 1); there are exceptions to this where
a request for an Order is made by a defendant or other prosecuting authority who will need
to make an application to a court. Where a court would normally be involved in a domestic
case (for instance when issuing a search warrant), only a court will be able 1o make a
European investigation order.

1 Sayers, “The Furopean Investigation Ovrder: Travelling withour a "roadmap™. June 2011, CEPS Liberry
and Security in Europe <hoop:{fwww.ceps. belbookfeuropean-investigation-order-rravel ling-withour-%
E2%d0a i roadmapts E2%E0%99=; 5. Peers, “The Proposed European Invesigaton Ovrder’, Stare-
warch Analysis—Updare, Movember, Starewarch, London, 2010(h) horpe! ferwwestarewarch.orglfanal yses!
no-112-cu-cio-update pdf.

2 51 20174730,

3 Explanatory Memorandum, para 4.1 <hope!fwoswlegislaion gov ukefuksid 200777 30/ pdfsfuksiem 201
TO730_en. pdfs.

(v} Other mutual recognition initiatives

Other mutual recognition initiatives have been produced 1o aceelerate mutual legal
assistance within the EU. They include a Framework Decision 2006/783/THA on confis-
cation orders (noted briefly above at para A.7.34) which applies the principle of mutual
recognition o confiscation orders issued by a criminal court for the purpose of facilitating
their enforcement in other EU Member States ! The Framework Decision follows the usual
pattern of mutual recognition initatives and applies o all offences in relation w which
confiscation orders can be issued. Part 2 of the Criminal Justice and Data Protection
(Protocol No. 36) Regulations 2014 (51 2014/3141) as amended by the Criminal Justice
and Data Protection {Protocol Na. 36) (Amendment) Begulations 2014 {51 2014/3191)
{the 2014 Regulations) gives effect to this Framework Decision (to the extent that it had
not already been lranspnm:d by the Crime (International Co-operation) Act 2003}, As
noted, the proposed Regulation on the Muwal Recognition ufFrcezi::g and Confiscation
Orders will replace this instrument,

T Framework Decision 2000/783/THA on the application of the principle of mumal recognition oo
confiscation orders, O L 328, 24.11.2006—as amended by Framework Decision 2009299 HA in
respect of decisions rendered in absenia. A new Directive on the freezing and confiscation of instru-
mentalities and proceeds of crime in the European Union was agreed (Directive 2014/42/EL on the
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freezing and confiscation of insrrumentalities and proceeds of crime in the EU, replacing cernain
provisions of the above-mentioned Council framework decisions, Of L 127, 29.4.2004) bur che UK did
not opt in o it under Protocol 21 wo the TFELL

There are also Framework Decisions on the mutual recognition of custodial penalties,!
alternative sentences,? as well as decisions on pre-tral bail (the European Supervision
Order)? A mutual recognition Framework Decision on financial penalties has also been
implemented.® On the other hand, the Framework Decision on the mutual recognition of
alternative sentences was not included in the lise of measures subject to the 2014 opt-in.5

U Framework Decision 2008/90%]HA on the application of the principle of murual recognition o
judgments in criminal marters imposing custodial senrences or measures invalving deprivanon of liberty
for the purpose of their enforcement in the European Union, O] L 327, 5.12.2008 - as amended by
Framework Decision 2009/299/]HA in respect of decisions rendered in absenria,

2 Framework Decision (2008/947/ THA) on the application of the principle of mumal recognition o
judgments and probarion decisions with a view o the supervision of probation measures and alrernarive
sancrions, O L 337102, 16.12.2008. For Scotland, provision is made for implementarion by s 27 of the
Criminal Justice & Licencing (Scotland) Acr 20100,

3 Framework Deciston (2000829 JHA) on the application, berween Member Stares of the European
Union, of the principle of murual recognition 1w decisions on supervision measures as an alrernarive w
provisional derenrion, O L 294/20, 11.11.200%.

4 Framework Decision (2005/214/]HA) on the application of the principle of mural recognition of
financial penalties, Of L 76/16, 2232005 — as amended by Framework Decision 2009299 THA in
respect of decisions rendered in absenia. 2005/214/JHA was implemented in England & “Wales by che
Criminal Jusrice & Immigration Acr 2008, s 8092, which came into force 1 Ocrober 2009 and as
amended by 5ch 3 of 8T 2014/3141 and in Scotland by the Murual Recognition of Criminal Financial
Tenalries in the European Union (Scotland) Order 2009 which came into force 12 Ororober 2000, As o
the application of 2005/214/JHA, see eg Crinsing! Proceedings Concerning Balez [20014] RTR 61, ECJ.

3 HM Government, 'Diecision Pursuant to Article 10(3) of Protocal 36 to The Treary on the Functioning of
the European Union’, July 2014, C 8897, Sec also the Table of Measures, Seprember 2014 <hrrpss/ fww
w.gov. ukfgovernment/uploads/system/fuploads/arachment_dara/file/ 369066/ Prorocol_36_measures_
ocroberpdfs.

(vit) Council Framewark Decision 2001/413{[HA of 28 May 2001 on Combating
Frawd and Cﬂunff:ﬁz"a‘éng Non-cash Means afPa_}rmfm'l

The aim of this Framework Decision is to ensure that all fraud involving non-cash means
of payment is recognized as a criminal offence punishable by effective sanctions in all
Member States, and that mechanisms are put in place for cooperation berween Member
States and berween public and private deparements or agencies to prosecute these offences
efficiendy.

1O L 140, 2.06.2001, p 1.

The Framework Decision requires Member States to eriminalize the misuse of specified
‘payment instruments’.’ Misuse includes theft, counterfeiting, receiving, fraudulent use,
and possession. The UK’ existing criminal law implements most of the Framework
Decision, but ss 88 and 89 of CICA 2003 provide full compliance by incorporating the
provisions of Art 2. The UK has not, however, opted back into this Framework Decision
(see para A7.17 abave).

1 Arricle 2.
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(vize) Agreement on Mutnal Legal Assistance between the EU and the USA

On 20 September 2001, in the aftermath of the terrorist attacks in the USA, the EU's
Justice and Home Affairs Council called for the adoption of measures aimed at enhancing
cooperation in criminal marters including murual assistance arrangements berween the EU
and the TSA.

The Agreement on Mutual Legal Assistance between the EU and the USA was signed on 25
June 20031 and entered into force on lse February 20102 Ir establishes a common
framework for cooperation alongside existing bilateral agreements between the USA and
individual Member States.

T O L 181, 19.07.2003, p 34, referred to in this 5 a3 'the Agreement’. Cf the Agreement on Exrradirion
berween the EU and the USA, O L181, 19.07.2003, p 27.

2 chopeieceuropaeufworldfagreements/ prepareCreate Trearies Workspace/treariesGeneral Dara do?step
=08zredirect=rruedimearyld=54418back=5461>.

Although initial impetus for the Agreement was the events of 11 Seprember 2001, it goes
further than addressing mutual legal assistance merely in relation in relation to terrorism
and organized crime.!

T See, ep, Arc &(4)(a).

In summary, the Agreement gives USA law enforcement authorities access to bank
ACCOUNLS |I1roughaut the EU {and vice versa) in the context of investigations into serious
crimes, including terrorism, organized crime, and financial erime. It is intended to improve
practical cooperation by reducing delays in mutual legal assistance. It also allows for the
creation of joint investigative teams and the possibility of videoconferencing. It also
containg extensive provisions in relation to data protection and the provision of evidence
and information.

A recent Agreement between the United States and the European Union on the protection
of personal information relating to the prevention, investigation, detection, and prosecu-
tion of criminal offences? applies privacy protections to data that is exchanged berween law
enforcement agencies in the EU and the USA. Those safeguards inelude limitations on data
use, prior consent from EU authorities before any onward transfer of data, a requirement
to define data retention periods, and citizens” rights to access and correct data held about
them. The EU-USA umbrella agreement entered into foree on 1 February 2017, The data
protection umbrella agreement is separate from the EU-USA privacy shield that facilitates
the transfer of personal data from the EU to the USA by businesses.2 Once the UK ceases
to be a member of the EU, the EU-USA umbrella agreement will not apply to it

T 0] L 336/3-13, 5.12.2016. In terms of standards within the EU, see the new EU General Dara
Protecrion Regulation 2016/679, O] L 119, 4.5.2016, which comes into force on 25 May 2018,

2 European Commission, EU-US Privacy Shield, <hops:/fec.curopa.cu/infollaw/law-ropic/dara-
protecrion/dara-transfers-ouside-ewlew-us-privacy-shield_en#relaredlinks=.
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The EU-USA MLA Agreement applies to all offences irrespective of when they were
committed and, in particular, whether they were committed before or after the Agreement
entered into force.! The Agreement only applies to requests for assistance made after its
entry into force. However, Arts 6 and 7 (video conferencing and expedition) apply o0
requests pending in a requested state at the time the Agreement enters into force.?

T Armicle 12(1).
2 Agmcle 12(2).

Art 3 provides that the EU and the USA shall ensure that the provisions of the Agreement

are applied in relation to bilateral murual legal assistance treaties bevween the Member

States and the USA, in force ar the time of the entry into force of the Agreement. In

particular:

* Artdis to be applied to provide for identification of financial accounts and transactions
in addition to any authority already provided under bilateral treaty provisions;

* Art 5 is to be applied o authorize the formation and activities of joint investigative teams
in addition to any authority already provided under bilateral treaty provisions;

* Art 6 is to be applied to authorize the taking of testimony of a person located in the
requested state by use of video technology, in addition o any authority already provided
under bilateral reary provisions;

» Art 7 shall be applied o provide for the use of expedited means of communication in
addition to any authority already provided under bilateral treaty provisions;

= Art & shall be applied o authorize the providing of mutual legal assistance o the
administrative authorities concerned, in addition to any authority already provided
under bilateral treaty provisions;

* Art 9 shall, subject to Art 9(4) and (5), be applied in place of, or in the absence of bilateral
treaty provisions governing limitations on use of information or evidence provided to the
requesting state, and governing the conditioning or refusal of assistance on data
protection grounds;

= Art 10 shall be applied in the absence of bilateral treaty provisions pertaining to the
circumstances under which a requesting state may seek the confidentiality of its request.

Under Art 4(a) and (b) a request for assistance may be made to identify whether a person
identified in the request and suspected of, or charged with, a criminal offence holds bank
accounts in the requested country’s territory; to identify informartion regarding narural or
legal persons convicted of or otherwise involved in a criminal offence; to identify informa-
tion in the possession of non-bank financial institutions; or o identify financial rransac-
tions unrelated o accounts.

Drespite its title, the scope of information covered in the Agreement is broader than offences
relating to terrorism and organized crime, and could cover a wide range of informarion
about legitimate everyday transactions of innocent third parties.’ The term ‘otherwise
involved in a criminal offence’ in Art 4 does not specify whether a person must be under
criminal investigation before information about him can be transmitted. For example, an
innocent third party who is the vietim of money laundering without their knowledge could
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be described as ‘involved in a criminal offence’ and his account transaction information
transmitted for the purpose of a US request.?

T Session 2002-2003, 38th Reporr of the House of Lords Select Commirree on the European Union, HL
Paper 153.

2 In Parliament the Minister of Stare indicared thar the Government would require “some assurance thar
there was an actual invesrigarion going on': see the Session 2002-2003, 38th Reporr of the House of
Lords Select Commirtee on the European Union, HL Paper 133,

Art 5 provides lor joint investigative teams from the US and a Member State. These can be
established and operated for the purpose of facilitating eriminal investigations or prosecu-
tions invoelving one or more Member State and the USA. The procedure under which the
team is to operate, such as its composition, dutation, location, organization, functions,
purpose, and rerms al participation, are to be agreed berween the competent authorites
responsible for the investigation or prosecution of criminal offences, as determined by the
respective states concerned.

Art 6 of the Agreement requires parties to enable the use of video technology for taking the
testimony of a witness in proceedings for which mutual legal assistance is available. The
cost of establishing and servicing the transmission is borne by the requesting state.

Although the EU agreements have now entered into force, existing Members States”
procedures will have to be amended to remove any inconsistencies between existing
domestic legislation and/or bilateral reaties and these new multi-lareral agreements. Post
Brexit, the UK will have to negotiate such agreements individually.

{d) UK mutual assistance legislation in outline
(i} Crime (International Co-operation) Act 2003

Part 1ol CICA 2003 largely replaces the UK's mutual legal assistance legislation, previously
contained in Pare 1 of the Criminal Justice (International Co-operation) Act 1990,
although s 5 and 5 6 remain in force.

The structure of CICA 2003 is as follows.

* Part 1: "Mutual Assistance in Criminal Mateers': this part re-enacts the mutual assistance
provisions of the Criminal Justice (International Co-operation] Act 1990, It also
implements the mutual legal assistance provisions of the Schengen Convention;! the EU
Convention on Mutual Assistance in Criminal Matters 2000:2 and the evidence-freezing
provisions of the Council Framework Decision 2003/577/JHA of 22 July 20033
Chaprer 4 ol Part 1 also implements the 2001 Protocol to the EU Convention on Mutual
Assistance in Criminal Maters® which creates obligations for participating countries 1o
respond to requests for assistance with locating banking accounts and to provide banking
information relating to criminal investigations.

* Part 2: “Terrorist Acts and Threats: Jurisdiction’: this part implements the Framework
Decision on Combating Terrorism, including the provisions relating 1o extra-tertitorial
jurisdiction in respect of listed offences, in ss 52 and 53.
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* Part 3: "Foad Traffic': this part contains new provisions imp]ementiug the Convention
on Driving Disqualifications (ss 54-75) and to provide for the mutual recognition of
driving disqualifications within the UK (ss 76-79).

* Part 4: Contains miscellaneous provisions,

See para AT.19.
Sec para A.7.20.
Ser para A.7.31.
See para AT.26.

& W k-

(1) Commencement

Different parts of CICA 2003 have come into force at different times, and parts of it are not
vet in force.! The Crime (International Co-operation) Act 2003 (Savings) Order 20042
contains detailed savings and transitional provisions.

T See Crime {Internarional Co-operation) Act 2003 (Commencement Mo 1) Order 2004 (51 2004/ 786);
Crime {International Co-operation} Act 2003 (Commencement Mo 2) Order 2004 (51 2004/2624);
Crime {Internarional Co-operation) Acr 2003 (Commencement Mo 3) Order 2006 (81 2006/2811);
Crime {International Co-operation) Act 2003 (Commencement Mo 4) Order 2008 (51 2008/3009);
Crime {International Co-operation} Act 2003 (Commencement Mo 3) Order 2009 (8] 2000/2603);
Crime {International Co-operation) Act 2003 (Commencement Mo, 6) Order 2004 (51 20014/3192).

2 51 2004757,

(tr) Proceeds of Crime 2002 (External Requests and Orders) Order 20051

The POCA Order is made under the Proceeds of Crime Act 2002 (POCA). Tt enables the
UK to restrain assets at the request of foreign states and also to enforee external confiscation
orders. It also provides the machinery whereby foreign states can udilize eivil restraine
powers akin o those contained in Pare 5 of POICAZ

1 SI 200%/3181, as amended by the Proceeds of Crime Acr 2002 (External Requests and Orders)
{Amendment) Order 2008 (5] 2008/302). The Proceeds of Crime Act 2002 (Exvernal Requests and
Orders) Order 2005 (England and Wales) (Appeals under Pr 2) Order 2012, 51 2012/138 makes
provisions corresponding to provisions (subject w specified modifications) in the Criminal Appeal Act
1968, which sers our the procedure o be followed for general domestic criminal appeals.

2 The ahsence of any excraterritarial reach in Pr 5 of POCA was considered and affirmed by the Supreme
Court in Perry o Sevions Ovpanised Crime Agency [20013] 1 AC 182, As a resulr, Py 2 of Sch 18 ro the Crime
and Courrs Acr 2013 amends Chaprer 2 of Pr 3§ of the POCA by inserring new ss 2823-F inro POCA.
The new provisions facilitare the enforcement outside the UK of orders made under Chaprer 2 of Pr 3
of POCA and the ransmission of requests for evidence held ouside the UK. These new provisions ane
modelled on existing mumal legal assistance provisions in Chapeer 2 of Pr 1 of the Crime (Internartional
Co-operation) Act 2003 and s 74 of POCA,

The POCA Order is considered in detail in para A.7.613.

(e) The UK Central Authority

The term “central authority” refers to the government department within a jurisdiction that
acts as a central point for the transmission of incoming and outgoing requests for mutual
legal assistance in criminal marters and also the product of those requests.
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Responsibility for mutual assistance in eriminal matters in England and Wales lies with the  A.7.61
Secretary of State for the Home Deparement. His functions under the legislation are in

practice exercised by the UK Central Authority. The address of the UK Central Authority is:

United Kingdom Central Authority
Lnternational Criminality Unit

Home Office

3rd Floor, Seacole Building

2 Marsham Street

London

SWIP 4DF

Tel: +44 207 035 4040

Fax: +44 207 035 6985

Email: UKCA-ILOR®@homeoflice.gsi gov.uk

The UK Central Authority’s role in the murual legal assistance process includes:

ensuring that requests for legal assistance conform with the requirements of law in the
relevant part of the UK and the UK’ international obligations;

ensuring that execution of requests is not inappropriate on public policy grounds (for
example, requests involving double jeopardy will not be executed);

deciding how requests might most appropriately be executed (for example, some
requests asking for search and seizure of evidence may be execured effectively by a witness
producing the evidence to a court);

maintaining confidentiality of requests where necessary;

ensuring, so far as possible, that assistance is provided within an appropriate time scale
{for example, taking account of trial dates);

drawing to the attention of the courts, the police, and other UK authorities or agencies
requests for evidence to be obtained in the presence of Toreign law enforcement officers,
prosecutors, of defence lawyers;

secking requesting authorities’ agreement to meet extraordinary costs ol executing

requests and for services such as interpreters or stenographers or for duplication of

documents {ordinarily, the UK authorities, in accordance with established international
practice will meet costs, with the exception af TVivideo link evidence);

transmitting evidence received to the requesting authorities when it is not returned
directly (and checking whether any part of the request remains outstanding).

The UK Central Authority also publishes the Mutual Legal Assistance Guidelines for the
United Kingdom (12th edn, Home Office, March 2015) (the MLA Guidelines)." The
MLA Guidelines are an essential source of information for anyone wishing to seek mutual
legal assistance {rom the UK, and any person in the UK seeking assistance from a foreign

state.

Awailable ar <hrrps: fwowagov.ukf/government'uploads/system/uploadsfarachment_dara/file/ 269208/
MLA_Guidelines_2014 pdfs.
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The UK Central Authority does not have responsibility for judicial cooperation with
Scotland, the Channel Islands, the Lsle of Man, or the British Overseas Territories. Relevant
contact points for these countries and territories are listed in the MLA Guidelines.

(f) The Serious Fraud Office

5 101) of the Criminal Justice Act 1987 constitured a Serious Fraud Office (SFO) for
England, Whales, and Northern Ireland. 5 1(3) empowers the Director of the SFO 1w
investigate ‘any suspected offence which appears to him on reasonable grounds o involve
serious or complex Fraud’.

The SFOYs addeess is:

24 Cockspur Sereet
London

SW1Y 5BS

Tel: 020 72389 7272
Fax: 020 7084 4700

The 5FO has a unit devoted 1o handling incoming international requests for mueual legal
assistance. The SFO may assist foreign authorities in cases of serious or complex fraud?
using its investigative powers under s 2 of the Criminal Justice Act 19872 The SFO may
also provide assistance in restraint and confiscation matters under the POCA Order? To
receive this kind ol help, the overseas authority must firse make the request for assistance to
the UK Central Authoriry. If the UK Cenrral Authority refers the case 1o the SFO it g for
the SFO to examine the request in detail tw judge whether it can assist.

1 Sec Chaprer A 1L

2 Sec ibid.

3 Sec ibid.

The SFO’s MLA Unit can be contacted on relephone: +44 (0)20 7239 7380; fax: +44 (0)20
TH33 5442; and email: mla@'si}:-.gsi.g-.w.uk_

(g} HM Revenue and Customs

HM Customs and Excise merged with the Inland Revenue on 18 April 2005 to form one
new government department: HM Revenue and Customs (HMRC).

Since 21 November 2013, MLA requests concerning direct tax (eg income tax, corporation
tax, capital gains rax, Mational Insurance contributions), in addition o indirect rax (eg
WAT on goods and services), evasion of duties (excise fraud) and importation and
exportation offences may now be sent directly o HMRC for execution.!

T Crime {International Co-operation) Act 2003 (Exercise of Funcrions) Order 2013, 51 2013/2733,
which removed the previous sestriction (see para 14 of Sch 52 o the Commissioners for Revenue &
Cusroms Act 2008 repealed by s 97 of the Criminal Justice and Immigration Act 2008) on the CICA
2003 applyving o direcr marters.,
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The relevant contact derails are:

Criminal Law Advisory Team

HM Revenue and Customs Solicitors Office
Room 2774

100 Parliament Sereet

London

SWITA 2B

Tel: +44 (0720 7147 0433
mla@hltlrc_gsl_guv.uk

(h) UK Border Agency (UKBA)

The UKBA is responsible for the detection and prosecution of cross border erime in the UK.
The UKBA deal with a high number of MLA requests as well as Murual Administrative As-
sistance requests for lme]ligeuce_ MLA requests to UKBA must be sent via the UK Central
Authority. The UKBA can receive intelligence requests directly, but only from countries
with which they have a data sharing agreement or memorandum of understanding,

UK Border Force Mutual Assistance Team
WG2 Customs House

Lower Thames Street

London

EC3R 6EE

Tel: +44 (0)870 785 74197699

Fax: +44 (0)870 7835 3029

(i) The National Crime Agency

Not all murual cooperation in the investigation of crime requires the involvement of the
UK Central Authority. Although requests which require the UK to provide formal legal
assistance in the form of search warrants, ere, must in general be sent to the UK Central
Authority for processing in accordance with the CICA 2003 or other legislation,? where
more informal investigative assistance is required then the authorities of the foreign state
may approach the UK directly via Interpol with a request wo provide assistance.

¥ Bur notwe the power of HMRC o process requests directly pursuant 1o Crime (Internarional Co-
operation) Acr 2003 (Exercise of Funcrions) Oeder 2013, 51 2013/2733.

The Serious Organised Crime and Palice Act 2005 (SOCPA) creared new law enforcement
powers and established a new agency, the Serious Organised Crime Agency (SOCA)!
SOCA commenced work on 1 April 2006 and replaced the National Criminal Intelligence
Service and the Mational Crime Squad.? I also took over the investigative work formerly
undertaken by the Revenue and Customs in so far as it relates to revenue fraud, subject o
the agreement of the Commissioners for Her Majesty’s Revenue and Customs3
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1 SOCPA, & 11

2 H0OCPA, 5 103 MNCIS and NCS (Abolicien) Order 2006 (51 2006/%40). In Aprl 2008 the Assets
Recovery Agency was merged with SOCA. See Serious Crime Act 2007, s 74

3 S0OCPA, s 2(4).

SOCA was abolished by Part 1 of the Crime and Courts Act 2013 (55 1-16) and replaced
by the National Crime Agency (NCA), under the direction of a director general.

The NCA (previously SOCA) has an important role to play in murual assistance matters.
It is the UK MNational Central Bureau of Interpol and the UK Liaison Bureau for Europol.
It has primary responsibility for processing requests for investigative help from overseas. §

8(3)-8(4) of the Crime and Courts Act 2013 provides that:
The Director General may provide assistance to-

{a) a government in a country or terricory outside the Brivish lslands, or

(b) another overseas body exercising functions of a public nature in a country or
territory outside the United Islands

if the government, or the body, requests assistance o be provided

If such a request if made, the Director General may provide such assistance as the
Director General considers appropriate in all the circumstances !

1 Maore. however, s 8(3), which provides thar 2 8(3) does norapply o any request for asstsrance which could
be made under s 13 CICA 2003 (requests by overseas authorities wo obrain evidence), unless the MCA has
funcrions under thar s in selation w the request by viroue of an order under s 27(2) (general power of
Secrerary of State to delegare his funcrions o a designared body).

All formal requests for assistance must be sent to a central authority for consideration.
However, the MLA Guidelines confirm that this is subject to the following exceptions:

* EU Freezing Orders for property must be sent to the relevant UK prosecuting authority
for the purposes of recognition and execution (except ‘property related o terrorism
offences or investigations', which must be sent to a central authority);

+ EU Confiscation Orders must be sent to the relevant UK prosecuting authority for the
purposes of recognition and execution.!

1 MLA Guidelines, pp 4-3.

(j) Letters of request and commissions rogatoires

The terms ‘letter of request’ and “letters rogatory’ (or commission rogatoires) both refer to the
formal document sent from one state to another in order to seek mutual legal assistance.
Strictly speaking, a commission rogatosres is a document issued by a judicial authority of one
state to a foreign judicial authority seeking its assistance in a specified manner; however in
the UK the two terms have acquired a virtually synonymous meaning.? Although the term
‘letters rogatory’ is used in Chapeer I1 of the European Convention on Mutual Assistance
in Criminal Matters 1959,2 later instruments simply refer to a ‘request’ or letter of request’,
and those are the terms which will be used in this chapter. A Leteer of Request is the formal
written document by which MLA is requested in England and Wales; in French, it is called
a commission rogateire, a term widely understood internationally. There is no requirement
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that either of these expressions be used; the Crime {[aternational Co-operation] Act 2003
speaks only of requests for assistance in obtaining evidence abroad 3

T D McClean, furernational Coaperarion in Cioid and Criminal Marers (2002), 176
2 ETS Mo 030.
387,

B. UK Requests to Foreign States for Assistance

This s examines the means by which UK prosecuting authorities and eriminal defendants
can seek the assistance of Farelgn authorities in relation o criminal investigations and

proceedings in the UKL! The majority of the relevant powers are contained in Part 1 of

CICA 2003. Sections 7 to 9 deal with requests to obtain evidence from abroad in relation
0 a prosecution or investigarion la]r.ing place in the UK.

T Murual Legal Assistance can also be of relevance in the context of disclosure in ongoing domesric
criminal proceedings. As to the narre and extent of the Crown's obligarion o iniriae MLA procedures
a0 as 1o Fulfill ies dury. under the CPIA 1996 and the Arterney Generals Disclosure Guidelines, oo
underrake all reasonable lines of ingquiry, see & o Floak [2010] 1 Cr App R 30,

(a) Persons able to request assistance

(i) Requests by a fudicial authority on the application of a prosecuting authority
ar the dg‘?ﬂ&'am

Both prosecutors and defendants may apply to a court that it makes a request to a foreign
state for assistance. CICA 2003, 5 7(1) provides that if it appears to a judicial authority! in
the UK on an application made by a person mentioned in s 7(3) that an offence has been
committed or that there are reasonable grounds for suspecting that an offence has been
committed, and that proceedings in respect of the offence have been instituted or that the
offence is being investigated, the judicial authority may request assistance under ¢ 7. The
assistance that may be requested is assistance in obtaining ouside the UK any evidence
specified in the request for use in the proceedings or investigation (s 7(2)).

1 CICA 2003, s 7{4) defines judicial authority, in relation w England and Wales, 1o be any judge or Justice
of the Peace (JP).

5 7(3) provides thar the application may be made in relation o England and Wales and
Northern Ireland, by a prosecuting authority,! and, where proceedings have been insti-
tuted, by the person charged in those proceedings.2

1 In relation vo Scotland, by the Lord Advocare ar & procurator fiscal {s 7{3)h)).

2 In relation o confidentiality, the UK Cenrral Authority does nor disclose lerrers of request to the
prosecution. However, the possibilicy thar the foreign authorivy will do so, or will supply any evidence
garhered pursuant o the request to the prosecution, cannot be ruled our. Defence lemers of request
should abways make clear thar the marerial sought is confidential o the defence.
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Prosecuting agencies are also able to make requests for assistance directly to the foreign state
if they have been designated in an order by the Secretary of Stare. § 7(5) provides that in
relation to England and Wales or Northern Ireland, a designated prosecuting authority may
itself request assistance under s 7 if it appears to the authority that an offence has been
committed or that there are reasonable grounds for suspecting that an offence has been
committed, and the authority has instituted proceedings in respect of the offence in
question or it is being investigated.

The lollowing prosecuting authorities have been designated in the Crime (International
Co-operation) Ace 2003 (Designation of Prosecuting Authorities) Order 20047 for the
purposes of s 7, and are thus able 1o make requests for assistance directly to foreign
authorines:

The Attomey General for England and Wales; the Artorney General for Northern
Ireland; the Finandal Conduct Authority: the Bank of England; the Prudential
Regulation Authority; the Director of Public Prosecutions and any Crown Prosecu-
tor; the Director of Public Prosecutions for Northern Ireland; the Director of the
Serious Fraud Office and any person designated under s 1{7) of the Criminal Justice
Act 1987 the Environment Agency; the Secretary of Stare for Business, Energy and
Industrial Strategy; the Secretary of Stare for Health; the Secretary of Stare for
Transport and the Secretary of State for Work and Pensions 2

3l 20041034, as amended by 51 2004/1747; 51 2005/1130; 531 2000/2748; 51 2012/146,51 2013/472
and 51 2006/992,

2 The Public Bodies (Merger of the Directar of Public Prosecutions and the Disector of Revenue and
Customs Prosecutions) Order 2014, 51 2004/834, 5ch 3, para 15 (27 March 2014) removed che
Revenue and Customs following the Public Bodies Acr 20011, The Secreraries of Stawe for Business,
Energy and Indusrrial Straregy, for International Trade and for Exiring the European Union and che
Transfer of Funcrions (Educarion and Skills) Order 2006, 81 2006/992 Sch 1(2) para 29 (9 NMovember
2016) amended the name of the Secretary of Stare for Business, Energy and Indusrrial Srraregy.

5 7(7) provides that if a request for assistance under 5 7 is made in reliance on Art 2 of the
2001 Protocol' to the EU Convention on Murtual Assistance in Criminal Mareers?
{requests for information on banking transactions) in connection with the investigation of
an offence, the request muse state the grounds on which the person making the request
considers the evidence specified in it to be relevant for the purposes of the investigation 3

VO] 326, 21112001, Arr 2(1) provides: 'On request by the requesting Stare, the requested Srare shall
provide the particulars of specified bank accounrs and of banking operarions which have been carried our
during a specified period through one or more accounts specified in the request. including the parriculars
of any sending or recipient account.

200197, 12072000, p 3.

3 OF Arc 2(4) of the 2001 Protocol.

(b) Meaning of ‘evidence’

CICA 2003, 5 7(2) refers to the request being for ‘evidence ... for use in the proceedings or
investigation’. § 51(1) provides that ‘evidence’ includes “information in any form and
articles, and giving evidence includes answering a question or producing any information
or article”. Thus the request for assistance need not be for admissible evidence.
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{c) Procedure for obtaining a letter of request from a judicial authority

The application for a letter of request should be made to the court seized of the matter.
Therefore, once the case has been committed, rransferred, or sent to the Crown Court the
application should be made ro that court.

The application should contain particulars of the offence which it is alleged has been
committed or the grounds upon which it is suspected that an offence has been commirted;
a statement of whether proceedings in respect of the offence have been instituted or the
offence is being investigated; and particulars of the assistance requested in the form of a
draft letter of request. The common law duty of candour and diselosure attaching to an
applicant for a domestic search warrant is not applicable, even in modified form, to an
authotity requesting assistance by way of a letter of request under s 7 (R (Unaenergy Group
Holding Pre Led) v Divector of the Seriows Frand Office [2017] 1 WLR 3302).

There are no general statutory provisions prescribing the contents of a letter of request;?
however, in order to be effective, the letter must be as specific as possible about the
circumstances of the case and the assistance required. The requested state will almose
certainly know little about the case save what is contained in the leceer of request and it is
therefore necessary o explain as much about the case as possible and to indicate precisely
what assistance is required. § 2 of the MLA Guidelines contain detailed guidance on what
should be included in a letter of request.

T However, Arr 14 of the European Convention on Murual Assisrance provides thar every request must
contain derails of: (i) the authority making the requesr (i) the objecr of and the reason for the request:
(11} where possible, the identity and narionality of the person concerned; (iv) the name and address of the
peraon o be served; (v) the offence involved and a summary of the facts. The content of some requests
for specialized assistance are prescribed in CICA 2003, see eg s 43(6).

(d) Transmission of the request under the Crime (International Co-operation)
Act 2003, section 8

CICA 2003, s 8(1) provides that a request for assistance under s 7 may be sent directly 1o
a court exercising jurisdiction in the place where the evidence is situated or to any authority
recognized by the government of the country in question as the appropriate authority for
receiving requests of that kind.2

T CICA 2003, s § implements At 6 of the EU Convention on Murual Assistance in Criminal Marers.
This provides thar requests for murual assistance may be rransmirted directly berween judicial aurhorities
of Member States concerned, rather than through centeal authorities. Arr 602) allows for ransmission via
central authorities 1o conrinue in specific cases, and Are 6(3) allows for the UK and Ireland to continue
to route requests through a central authorioy.

2 Under the Criminal Justice (Inrernational Co-operation) Acr 1990 dirccr rransmission was only
permissible in urgent cases.

Fraud A-7031

AT123

AT.124

ATA25

AT.126

EFTA00022236



AT27

A7.128

A7.129

A7.130

AT

[A.7.127] Chapter A7: Mutual Legal Assistance in Cases of Fraud

Rule 49.3 of the Criminal Procedure Rules 20151 provides thar where a request for
assistance under 5 7 is made by a justice of the peace or a judge exercising the jurisdiction
of the Crown Court, and is sent in accordance with s 8{1), the justices’ clerk or the Crown
Court officer must send a copy of the letter of request to the Secretary of State as soon as
practicable after the request has been made.

T A1 2005 1490, in force 3 Ocrober 200 5.

5 8(2) provides that if it is a request by a judicial authority or a designated prosecuting
authority it may be sent to the Secretary of State? for forwarding to the court or authority
mentioned in s &(1). Indirect transmission via the Secretary of State? under ¢ 8(2) is
necessary if the requested country is not a Member State, if the executing authority is
unknown, or ifAre 6(8) of the EU Convention on Mutual Assistance requires transmission
via the central authority.? Are 6(8) requires that certain types of request for assistance,
including requests for the temporary transfer of prisoners and notices of information from
judicial records,® be made through Members States” central authorities.

1 In Scotland, the Lord Advecare.

2 In pracrice, the UK Cenrral Authoricy.

¥ Ser the Explanarory Motes ro CICA 2003, para 40.

4 Cf European Convention on Murual Assistance in Criminal Marrers, Arr 22

5 8(3) implements Are 6(4) of the EU Convention on Murtual Assistance and provides that
in cases of urgency, a request for assistance may be sent to the International Criminal Police
Organisation (Interpol),! or any body or person competent to receive it under any
provisions adopted under the Treaty on European Union, for forwarding to any court or
authority mentioned in s 8(1).2

1 The NCA is the UK's Marional Burcau of Interpal.

2 Je. Euwrojust, established under Tide V1 of the Treary on European Union.

(e) Execution of the request and transmission of the evidence to the UK

Once the letter has been transmitted, responsibility for its execution lies with the relevant
authorities in the requested state.! Murtual legal assistance treaties place obligations on
signatoties to comply with requests for assistance. Art 1 of the European Convention on
Murual Assistance requires sighatoties to provide ‘the widest measure of murual assistance’,
and Art 3 requires signatories to execute any letter of request "in the manner provided for
by its law' 2

1 See generally £ J [2008] EWCA Crim 3062

2 Para 3(1) of the Harare Scheme provides char the requested country shall ‘take all reasonable steps o
cnsure thar the request is complied with expeditiously’.

Mutual assistance treaties generally provide discretionary grounds for refusing o provide
assistance. For example, Arr 2 of the European Convention on Mutual Assistance in
Criminal Matters permits a requested state to refuse assistance if the request concerns an
offence which it considers to be a political offence, an offence connected with a political

A-T032 release 13/ul 19

EFTA00022237



B. UK Requests to Foreign States for Assistance [A.7.134]

offence,’ or a fiscal offence; or where execution of the request is likely to prejudice the
soverelgnty, security, ordre public, or other essential interests of the requested state.

1 R o Secrvevary of State for ohe Home Department se p Fininvess Spa [1997] 1 WLE 743, 73804,

Where assistance is refused then mutual assistance treaties generally require reasons o be
given.d Art4(3) of the EU Convention on Mutual Assistance in Criminal Matters provides
that if the request cannot, or cannot fully, be executed in accordance with the requirements
set by the requesting Member State, the authorities of the requested Member State must
inform the requesting Member State and indicate the conditions under which it might be
possible to execute the request.

1 Eg Ewropean Convendon on Murual Assistance, Arr 19: ELT Convention on Murual Assisrance. A
4(3); Commonwealth Scheme, para 5{Z}(h).

(f) Permitred use, admissibility, and return of the evidence
(i} Restrictions on collareral wse

CICA 2003, s 9, applies to evidence obrained pursuant to a request for assistance under s
7. 59(2) limits the use to which the evidence can be put in the UK. The evidence may not,
without the consent of the ‘appropriate overseas authority’, be used for any purpose other
than that specified in the request.! The appropriate overseas authority means the authority
recognized by the government of the country in question as the appropriate authority for
receiving requests aof the kind in question (s 9(6)).

¥ This rule is analogous to the specialry rule in exrradition law.. For a discussion of the relevant principles
see B v J[2008] EWCA Crim 3062, See also X¥YE v Revenne and Custorns Comrs [2010] ENWHC 1645
(Ch), Meganric o AMRC [2011] STC 1000, and Crsen Prececsirion Serpice o Gofil [2013] Fam 276

The effect af this provision is to render inadmissible in evidence material obrained under s
7 in any criminal investigations or proceedings other than those materials explicicdy
specified in the lerter of request.? 5 9 also renders evidence so obtained inadmissible in civil
proceedings.2 The prohibition on onward use alse includes onward disclosure.3 The
prohibition continues notwithstanding that evidence is adduced in open court in the
United Kingdom * However, once the materials are adduced in open court, s 9 does permit
the information so adduced o be used by others as a springboard for conducting
independent enquiries with a view 1o ohtalning evidence. %

1 ook [1999] 1 Cr App R (8) 283. It is not, however, necessary for evidence to be obrained pursuane ro
a murual legal assistance request in order for it o be admissible in proceedings in the UK. The Crime
(Inrernarional Cooperation) Act 2003 (and relared internarional agreements) are enabling in their
narure; in other words, they simply provide a mechanism through which the UK is able formally o seck
assisrance. They do notoperare o preclude couneries from providing material on other bases, nor is there
any bar to the UK awthorities secking evidence via less formal means: see, e, & v Sedbiond [2009] 1 Cr
App B 25 ar para 25 in particular. See. o similar effect, & (dbarcay) o Chisf Conctalble of Wit Farkabive
[2017] ENHC 159 {(Admin).

2 Aurhority to the contrary (BOC Lid and another v lustrament Techmology Lid and sthers [2002] QB 337)
was held in Crowse Prosecurion Service v Gabil [2013] Fam 276 o have been decided per incuriam.

3 Crown Prosecution Service v Galil [2013] Fam 276, para 38,

Cooch [1999] 1 Cr App R (8) 283; Crown Prosecusion Seevice v Caddd [20013] Fam 276 para 40,

3 Crown Prosecution Service v Gobil [2013] Fam 276, para 41.

&=
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[A.7.135] Chapter A7: Mutual Legal Assistance in Cases of Fraud

(tr) Admissibility

The fact that evidence has been obtained pursuant to a request under CICA 2003, 57 does
not per se render it automatically admissible at that tial; the normal rules of evidence
continue to apply. Therefore, hearsay evidence will be inadmissible unless one of the
common law exceptions to the hearsay rule is applicable’ or the hearsay provisions in the
Criminal Justice Act 2003 apply2 § 117 of the 2003 Act governs the admissibility of
statements made in business documents. If a statement was obrained pursuant to a request
for assistance under s 7 of CICA 2003 (or, inter alia, under Part 2 of the Criminal Justice
{European Investigation Order) Regulations 2017) then by virtue of s 117(4)(b) the
conditions in s 117(%) do not need o be satisfied.

1 For example, see Radak [1999] 1 Cr App B 187,
2 See Chaprer C2.

(ti1) Return of evidence to the requested state

When the evidence is no longer required for that purpose specified in the request (or for any
other purpose for which such consent has been obtained), it must be returned to the
appropriate overseas authority, unless thar authority indicates that it need not be returned
(s 931

1 CF European Convention on Murual Assistance in Criminal Marrers, Ar 6(2); the Harare Scheme, para
31(3).

(g) Hearing witnesses abroad by television link

An alternative 1o requiring a witness to travel from abroad is the use of welevision links.?
Outgoing requests from the UK are currently covered by the provisions contained in s 32
of the Criminal Justice Act 1988, which allow the use of video links in UK domestic
proceedings in limited circumstances. 8 32(1)(a) provides that, with the leave of the court,
a person other than the accused may give evidence through a live television link in
proceedings to which s 32(1A) applies if the witness is outside the UK. Telephone evidence

is not permissible? These pm:ea:dihgs are trials on indictment; appeals to the Court of

Appeal (Criminal Division); hearings of references under s 9 of the Criminal Appeal Act
1995; proceedings in youth courts; appeals to the Crown Coure arising out of such

proceedings; hearings of references under s 11 of the Criminal Appeal Act 1995 so arising
and, from 22 July 2013, proceedings under the Extradition Act 2003

1 Bee for example A 1001} of the EU Convention on Murual Assistance in Criminal Marmers, This general
provision is subject to the limiarions and resrrictions in Arc 10{2)-(8).

2 R o Digne (Hawomada) [2010] 2 Cr App R 1, CALCF s 31-31 of CICA which permirs welevision and
relephone links for a wirness based in the Unired Kingdom giving evidence in forcign procecdings. See
further below ar paras 7.420 er seq. See also Are 11{1} of the EUJ Convention on Murual Assistance in
Criminal Marrers 2000 in relation to witnesses and experrs.
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B. UK Requests to Foreign States for Assistance [A.7.141]

5 29(1) of the Crime (International Co-operation) Act 2003 provides that the Secretary of  A7.138
State may by order provide for s 32{1A) of the Criminal Justice Act 1988 {proceedings in

which evidence may be given through television link) vo apply to any further description of

criminal proceedings, or to all criminal proceedings. Thus, the s makes provision for the

Secretary of State to extend the use of television links w other types of proceeding.!

T &ee the Evidence Through Television Links (England and Wales) Order 2013, 81 2013/1594, exending
the applicarion of 5 32(1A) w proceedings under the Exrradition Acr 2003,

Where such evidence is given under oath the evidence is treated for the purposes of s 1 of  A7.139
the Perjury Act 1911 as if it had been given in the proceedings in the UK.

1 Criminal Justice Act 1988, s 32(3): Forpeh (Elizabedh) [1997] 2 Cr App R 299,

{h) Requests to foreign states to freeze evidence!

The paras that follow examine CICA 2003, ss 10-12, which provide for the making, A.7.140
transmission, and varying of domestic freezing orders made in the UK and sent abroad for
execution.? These sections implement the Council Framewark Decision on the execution

in the EU of orders freezing property or evidence (referred to in this s as the Freezing
Framework Decision).?

1 In force from 1910009, 51 20090/ 2605,

2 By CICA 2003, s 5101}, ‘evidence” includes ‘informarion in any form and arnicles, and giving evidence
includes answering a question or producing any informarion or arricle’.

3 2003/577/JHA, 22 July 2003; O] L 196, 2.08.2003.

A domestic freezing order is an order for protecting evidence! which is in a ‘participating  A7.141
country’ pending s transfer to the UK (s 10(2)). A participating country is Denmark or

the Republic of Ireland and any other country designared by an order made by the Secrerary

of State or, in relation o Scotland, the Scorish Ministers (s 51(2)).2

T &ch 4 o CICA 2003 deals with orders 1o frecze terrorist assers, bur orders o frecze property are not
atherwise covered by the Acr.

2 For proceedings in England, Wales, and Northern Ircland, under s 31{2){b). following rarification of the
Second Additional Protocol of the European Convention on Mural Legal Assistance in Criminal
Mlarrers: Auseria, Belgium, Croaria, France, Germany, Greece, lraly, Luxembourg, Netherlands, Torm-
gal, Spain, and Sweden are designared for the purposes of 55 4 and 40 of CICA 2003 (51 2017/730).
Albania, Bosnia and Herzegovina, Cyprus, the Caech Republic, Estonia, the Former Yugoslav Republic
of Macedonia, Hungary, [sracl, Larvia, Lithuania, Malea, Montenegro, Poland, Serbia, Slovakia, and
Slovenia are designated for the purposes of 55 4, 4B, 31, 47, and 48 of, and para 13 of 5ch 2w, CICA
2003 (51 2009613, 51 2010/36). Bulgaria. Romania, and Swirzerland are designared for the purposes of
s 4, 4B, 31, 32, 35, 43, 44, 45, 47, and 44 of, and para 15 of 5ch 2 o, CICA 2003 (5] 2009/61 3; 51
2009/1764; 51 2010036). lecland and Norway are designared for the purposes of ss 31, 32, 35, 43, 44,
43, 47, and 48 of, and para 15 of 5ch 2 o, CICA 2003 (531 2009/1764). JTapan and the USA are
designared for the purposes of 55 32, 33, 43, 44, and 45 of CICA 2003 (51 2008/2136; 51 2011/229).
Armenia. Chile, and Ukraine are designared as participaring countries for the purposes of s 31, 47, and
4% of, and para 15 of Sch 2 w, CICA 2003 (51 20013/296). For proceedings in Scorland, designarion
arders in respect of all of the above counrries are in force (51 2008/264: 51 2009106 51 2009/206:
SI2009/441; and 51 2001 1/7).
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A7.146

[A.7.142] Chapter A7: Mutual Legal Assistance in Cases of Fraud

Sched 4 to CICA 2003 containg amendments to Sched 4 to the Terrorism Act 2000 which
provide for mutual recognition of freezing orders in relation to terrorist property which
gives further effect o Council Framework Decision 2003/577/THA of 22 July 2003 in

respect af terrorist investigations. !

1 See generally above ar para A7.31.

(1) Conditions for issuing a domestic freezing ovder

Under s 10(2), a domestic lreezing order is an order for protecting evidence which is in the
participating country pending its transfer to the United Kingdom. Ifit appears to a judicial
authority in the UK, on an application made by a person mentioned in CICA 2003, s
10(4), that proceedings in respect of a listed offence? have been instituted or such an
offence is being investigated; that there are reasonable grounds to believe that there is
evidence in a participating country which satisfies the requirements of s 10{3); and that a
request has been made, or will be made, under s 7 for the evidence w be sent to the
authority making the request, the judicial authority may make a domestic freezing order in
respect of the evidence.

1 The judicial authorities are, in relation o England and Wales, any judge or JI% in relation oo Scotland,
any judge of the High Courr ar sheriff; in relation to Morthern Ireland. any judge or residenr magiscrane
‘ ¥) S} ¥ Bl
s 1005370).

2 A lisred offence means an offence described in Arc 3(2) of the Freczing Framework Decision, or an
offence prescribed or of a descriprion prescribed by an order made by the Secretary of Stare (s 28(5)).

5 10(4) provides that the application may be made in relation to England and Wales and
Morthern Ireland, by a constable,! and in relation to Scotland, by the Lord Advocate ora
procurator fiscal.

T CICA 2003, s 27(1)(b) provides thar the Treasury may make an order in relation to England and Wales
and Maorthern [reland for amy funcrion conferred on a consrable under various provisions including s 10
o be exercisable instead in prescribed circumsrances by an officer of Revenue and Customs or a person
acting under his direction. The Crime (Internarional Co-operation) Act 2003 (Exercise of Funcrions)
Oreder 2013, 51 2013/2733 has been made under s 27.

The requirements of s 10{3) are that the evidence is on premises specified in the application
in the participating country; that it is likely to be of substantial value (whether by iwself or
together with other evidence) to the proceedings or investigation; that it is likely to be
admissible in evidence at a trial for the offence; and that it does not consist of or include
items subject to legal privilege.

5 10 does not prejudice the generality of the power to make a request for assistance under
s 7 (s 10(6G)).
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B. UK Requests to Foreign States for Assistance [A.7.203]

(i) Transmission of the domestic freezing ovder

CICA 2003, 5 11 is headed “Sending freezing orders’. A domestic freezing order made in
England and Wales or Northern Ireland must be sent by the judicial authority which made
it within 14 days! to the Secretary of State? for forwarding to a court exercising jurisdiction
in the place where the evidence is situated, or any authority recognized by the government
of the country in question as the appropriate authority for receiving orders of that kind

(s 11{1)).

T CICA 2003, < 1103).
2 [n Scotland, the order must be senc to the Lord Advocare (s T0(2)).

The order must be accompanied by a certificate giving the specified information and,
unless the certificate indicates when the judicial authority expects such a request to be
made, by a request under s 7 for the evidence to be sent to the authority making the request

s 11{4)).

S 28(7) defines “specified information’ to be any information required 1o be given by the
orm of certifica nne elevan ramewaor cision, of any information
form of certificate annexed 1o the relevant Framework Decision, or any information
prescribed by an order made by the Secretary of State. The Annex to the Council
Framework Decision specifies a standard form for the certificate. It includes details of the
judicial authority issuing the freezing order, the transmitting central authority and the

executing authority; a precise description of the location of the evidence; derails of

the person suspected of having committed the offence; the action w be taken by the
executing state after the freezing order has been executed; a summary of the grounds for
issuing the order and the facts; and identification of the category which the offence falls
into and a statement that is punishable by custodial sentence for ar least three years.

The certificate must include a wanslation of it into an appropriate language of the
participating country (if that language is not English) (s 11(5)). The certificate must be
signed by or on behall of the judicial authority who made the order and must include a
staterment as to the accuracy of the information given in it (s 11{6)). The signature may be
an electronic signature.

(tie) Ammdfﬂg or revoking a ﬁ?fzj"ng arder

5 12 provides that the judicial authority that made a domestic freering order may vary or
revoke it on an application by the person who applied for the order; in relation to England
and Wales and Northern Ireland, a prosecuting authority; in relation to Scotland, the Lord
Advocate; and any other person affected by the order.
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[A.7.204] Chapter A7: Mutual Legal Assistance in Cases of Fraud

(i) Requests for foreign bank information?

Chapter 4 of Fart 1 of CICA 2003 deals with disclosure of banking information in
connection with criminal investigations. It implements the 2001 Prowcol o the EU
Convention on Murmal Assistance in Criminal Mareers.2 Requests for bank transacrion
information can generally relate to one of two things: (i) foreign bank account information,
or (i) the monitoring of banking transactions. This section examines how, and when,
requests for overseas banking information can be made by the UK o foreign countries.

1 There are separate powers available to the Direcror General of the NCA under POCA in relarion o
confiscation investigations.

2 0326, 21.11.2001, p 1. See also the Explanarory Reporr to the Protocol o the 2000 Convenrion on
murual assistance in criminal marters berween the Member Srares of the European Union, O] © 257,
24102002, p 1.

(1) Requests for information about a person’s bank account (Crime (International
Co-aperation) Act 2003, section 43)

CICA 2003, s 43 sets our the circumstances in which a request for information abour an
individual’s bank account can be made to a foreign stare.

543(1) provides that if it appears to a judicial authority ! in the UK, on an application made
by a prosecuting authority, that a person is subject to an investigation in the UK into
setious eriminal conduct;? that the person holds, or may hold, an account at a bank which
is sitwated in a participating country;® and the information which the applicant seeks o
obrain is likely to be of substantial value for the purposes of the investigation, the judicial
authority may request assistance under this section.

1 The judicial authoriries are, in relation o England and Wales, any judge or JI% in relation oo Scotland,
any shenff; in relation to Northern Ireland, any judge or resident magisorare (s 43(2)).

2 "Serious criminal conduer’ is defined by CICA 2003, 5 46(3) 1o be conduct which constitures an offence
o which Arr 1(3) of the 2001 Protocol applics, or an offence specified in an order made by the Secretary
of Stare, or, in relation to Scodand, the Scortish Minisrers for the purpose of giving effect vo any decision
of the Council of the European Union under Arr 1{6).

# For the meaning of ‘parciciparing councry’ sce CICA 2003, 5 51{2).

If it appears 1o a prosecuting authority mentioned in s 43(4) thar the conditions in s
43(1)(a) o (c) are mer, the authority may iself request assistance under s 43, The
prosecuting authorities mentioned in s 43(4) are in relation o England and Wales and
Morthern Ireland, a prosecuting authority designated by an order made by the Secretary of
State, and in relation o Scotland, the Lord Advocare or a procurator fiscal,

e assistance that may be requested under s 43 15 any assistance in obraining from a
Th k v d und 43 ¥ L fi
participating country one or more of the following (s 43(5)):

* information as to whether the person in question holds any accounts ar any banks
situated in the participating country;

= details of any such accounts;

* details of transactions carried out in any period specified in the request in respect of any
such accounts.,
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B. UK Requests to Foreign States for Assistance [A.7.215]

5 43(6) Pm'-"ldtﬁ that a request for assistance under s 43 must state the grounds on which
the authority making the request thinks that the person in question may hold any account
at a bank which is situated in a participating country and (if possible) specify the bank or
banks in question; state the grounds on which the authority making the request considers
that the information sought to be obtained is likely 1o be of substantial value for the
purposes of the investigation, and include any information which may facilitate compli-
ance with the request.

For the purposes of s 43, a person holds an account if the account is in his name or is held
for his benefit, or he has a power of attorney in respect of the accoumt (s 43(7)).

{is) Monitoring banking transactions (Crime (International Co-operation)

Act 2003, section 44)

CICA 2003, s 44 governs requests for the monitoring of banking transactions. It imple-
ments Are 3 of the 2001 Protocol for the purpose of outgoing requests from the UK o
other participating countries to monitor transactions conducted on a :ipeuiﬂcd ACCOUNt o
ACCOLNTS,

5 44(1) provides that if it appears to a judicial authority! in the UK on an application made
by a prosecuting authority, that the information which the applicant seeks 1o obtain is

relevant to an investigation in the UK into eriminal conduet, the judicial authority may
request assistance (CICA 2003, s 44).

1 The judicial authorities are, in relation to England and Wales, any judge or [P in relation wo Seodand,
any sheriff; in relation o Morthern Ireland, any judge or resident magisrrare (CICA 2003, s 44(2]).

S 44(3) and s 44(4) are identical to s 43(3) and s 43(4) and permit designated prosecuting
authorities to make requests for assistance directly.

The assistance that may be requested under s 44 is any assistance in obtaining from a
participating country details of transactions to be carried out in any period specified in the
request in respect of any accounts at banks sitated in that country.

(1) Sending requests under the Crime (Tnternational Ca-aperation) Acr 2003,
sections 43 and 44

Requests for assistance under CICA 2003, 55 43 or 441 are to be sent to the Secretary of

State for forwarding to a court specified in the request and exercising jurisdiction in the
place where the information is to be obtained, or to any authority recognized by the
participating country in question as the appropriate authority for receiving requests for
assistance of the kind vo which this s applies (s 45(1)). In cases of urgency the request may
be sent directly to the court (s 45(2)).

1 Oither than Scorish requests: see CICA 2003, 5 45(3) and {4).

Fraud A-7039

A7.209

AT.210

AT211

AT.212

AT.213

AT.214

AT.215

EFTA00022244



A7.216

AT.217

[A.7.216] Chapter A7: Mutual Legal Assistance in Cases of Fraud

C. Requests by Foreign States to the UK for Assistance

in vaiding Evidence

(a) Introduction

This section considers the relevant principles where the assistance requested from the UK
involves the provision of evidence and information, including banking information.
Provisions relating to restraing, confiscation, and forfeiture are considered later in this
chapeer.!

L para AT.GI2

(b) Requests from foreign states for assistance in obtaining evidence

This section examines the methods by which the UK grants assistance in obuaining
evidence for use in criminal proceedings or investigations abroad.! The scheme for
compelling evidence for use owside the jurisdiction is exclusively starutory under CICA
2003. Therefore, where Norwich Pharmacal proceedings were brought to obtain evidence
{as distinet from information?) for use overseas in criminal proceedings, it was held i R
(Oimar) v Secretary of State fir Foreign and Commonwealth Affair? that the UK courts have
no jurisdiction to order the provision of such evidence. The CICA 2003 regime accords
ministerial discretion, the confinement of requests to loreign courts and prosecuting
authorities, national security® and Crown servant exemptions a paramountcy which the
common law remedy does not. The differences are so substantial that Parliament could not
have intended that the common law remedy should survive the introduction of CICA
2003. Had Nerwich Pharntacal proceedings been permissible in principle, s 13(2) CICA
2003 would have required either the foreign prosecutor or the court to make an application
to the UK. No request having been made o the foreign court, no foreign court had asked
the UK to assist. It is an integral pare of the CICA 2003 statutory scheme that assistance is
sought by the requesting coure.s To permit the proceedings o proceed withour a request
from a foreign court would evade this principal requirement of the CICA 2003 statutory
regime. In deciding whether to make a request o the UK, the foreign court would have 1o
consider the submissions of the foreign government as a party to its proceedings; which
process should not be circumvented. In any event, the Court also held that it would not be
in the interests of comity to entertain the application when a deliberate decision had been
made not to make an application in the foreign court and the fairness of the foreign court
had not been called into question.

1 The UK can also provide assistance in relation vo administrative and clemency proceedings, which are
defined in CICA 2003, s 31(1). These are not covered in this chaprer.

2 Although the Courr of Appeal held thar the distincrion was immarerial: [2014] QB 112, para 12.

3 [2013]) EWCA Civ 115,

4 See, eg, Al Fwvwaz v Seceetary of State for the Home Deparimeny [2015] EWHC 468 (Admin).

5 Sec para A7.222.
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C. Requests by Foreign States to the UK [A.7.222]

The principal provisions are contained in Chapter 2 of Parr 1 of CICA 2003, Processing
such a request for assistance under CICAY involves essentially three stages:

» assessment of the request and determination of the maost approptiate methaod ni‘givlng
effect to i

* execution of the request;

* pransmission of the evidence.

T Tt should be noted thar there exists legal authoriry for intelligence sharing ourside the CICA regime in s
1{53) of the Crime and Couwrrs Acr 2003 (previously s 3 of the Serious Organised Crime and Police Act
200% and previously s 2 of the Police Ace 1997). Therefore, the volunrary provision of intelligence oo
foreign law enforcement agencies does nor offend CICA, nor the Human Righes Act, even where thar
informarion is subsequently used ro seck exrradicion from the Unired Kingdom: £ o Lond Advocare 2011
SCL 978,

(i} Incoming requests for assistance: initial steps

CICA 2003, 5 13 provides that where a request for assistance in obtaining evidence in a part
of the UK is received by the ‘territorial authority’ for that part of the UK, the authority may:

= if the conditions in s 14 are met, arrange for the evidence to be obtained under s 15, or
* direce thar a search warrant be applied for under or by virtue of ss 16 or 17.1

T Oy, in pelarion to evidence in Scorland, 5 15,

5 28(9) defines the “territorial authority” in relation to evidence in England and Wales or
Maorthern Ireland as the Secretary of State, and in relation to Scotland as being the Lord
Advocare

T Although the EU Convention on Mural Assistance in Criminal Marvers allows for direcr rransmission
aof requests (see Arc 6(3)) the Explanatory Mores to CHCA 2003, para 53, explain why the UK decided oo
opt out of direct transmission for incoming requests: *Divect rransmission is difficulr to apply in our
domestic system where jurisdicrion is based largely on funcrion rather than geagraphy, and where the
same authorites are not necessarily comperent 1o both issue and exccure lerers of request. Misdireerion
of requests sent directly to the wrong authoricy would creare delays, defearing the purpose of direct
transmission which is o speed up the process.”

S 27(1)(a) states that the Treasury may by order pmwria: in relation to England and Wales
or MNorthern [reland, that the territorial authoriny's functions under various sections of
CICA 2003, including ss 13-15, are to be e:u:rc_nalu]a: instead in prescribed circumstances
by the Commissioners of Customs and Excise. In exercise of this power the Treasury has
made the Crime (International Co-operation) Act 2003 (Exercise of Functions) Order
2013

1 81 2013/2733.

(1) The overseas authorities which may request assistance

5 13(2) provides that the request for assistance may be made only by a court exercising
eriminal jurisdiction, or a prosecuting authority, in a country outside the UK; any other
authority in such a country which appears to the territorial authority to have the function
of making such requests for assistance;? or any international authority mentioned in s
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[A.7.223] Chapter A7: Mutual Legal Assistance in Cases of Fraud

13(3), namely, the International Criminal Police Organisation I{Interpn]] or any other body
or person competent to make a request of the kind to which this s applies under any
provisions adopted under the Treaty on European Union (ie Eurojust) 2 For the purposes of
s 13(2)a), & 'prosecuting authority’ does not mean a prosecuting authorivy with the
requisite authority to transmit a request for assistance. An entity either is or is not a
‘prosecuting authority’. If it is, it does not cease to be a ‘prosecuting authority’ because of a
challenge (successful or otherwise) to its competence in issuing any particular request for
assistance. A prosecutor which lacked authority under the law of the requesting state w
issue the lever or request remained a prosecuring authoriy for the purposes of s 13(2)
CICA 2003.32 However, as discussed below,? ‘obvious unlawfulness’ under the law of the
requesting state remains a matter relevant to the exercise of the Secretary of States
discretion.

1 g, examining magisrrates, see Government Explanarory Motes 1o CICA 2003, para 51

2 Government Explanatory Mores to CICA 2003, para 51

3 P Margan Clusie Bawde Nasionad Asociation o Divecror of the Serfoss Frand Office [2012] Llovd's Rep FC
(5%, para 3.

4 See para A.7.225%; [P Mevgan Chase Bk Navional Aisociarion v Divectar of the Sevioss Fraud Office [2012]
Uoyd’s Rep FC 635, para G,

(2) The decision whether ov not to grant assistance: general

In all cases the terricorial authority must be satisfied that the request for assistance can
propetly be described asa request for obraining ‘evidence’ and thus thar it falls within CICA
2003, 5 13(1). However having regard to the broad definition of evidence in s S1(1) it is
unlikely that a request for assistance will fail for this reason. The Secretary of State must,
however, satisfy himself that a request is not ambiguous ot lacking in precision 2

V CER o Secretary of State for the Home Department ex p Fininvest Spa [1997] 1WLR 743, 753; /0 Morgan
Cilhise Bl Narional Ascociarion v Divecsor of the Serioss Fraud Offfce [2012] Loyd’s Bep FC 635, para
29. Concerns were expressed during the debares on the Crime (International Co-operation) Bill abour
the risk of ‘fishing expeditions” which mighr arse as a result of the absence of starory provisions
limirting the use thar requesting stares can make of evidence supplied w them under ss 14 to 19 of the Act
{unlike 5 9, which rescrices the use thar can be made in the UK of requested evidence 1o the purpose
specified purpose): see HL Deb 25 Febroary 2003, col 166,

2 R (Hafuer) v Secresary of Stase for the Home Depavenrens [2007] 1 WLE 150, para 33.

The territorial authority must then determine whether the statutory conditions in CICA
2003 for the grant of assistance are satisfied. If they are, the authority must then decide
whether it is appropriate for the UK 1o grant assistance. The erritorial authority has a
discretion whether 1o grant assistance. In exercising this discretion the territorial authority
must take into account any relevant ereaty grounds for refusing assistance.? A decision
whether or not to grant assistance is amenable to judicial review.2

U R v Secvevary of Srare for the Home Deparement ex p Finingesy Spa [1997] 1 WLER 743, 734
2 R (Hafuer) o Seceerary af State for the Honge Deparvment [2007] 1 WLE 150, para 28. It is not however for
the High Courr to assume or arrogate o iself the role of decision maker. It is andy for the High Cowrr o
intervene if, on well-recognised grounds, relief by way of judicial revicw should be granted: (7 Morgas
Chase Banle Nattonal Aswociasion v Divectar of the Serions Fraud Offfee [2012] Lloyd's Bep FC 633, para
35.
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C. Requests by Foreign States to the UK [A.7.225]

Thus the fact that statutory conditions for the grant of assistance are satisfied does not
necessarily compel the territorial authority to grant assistance. The grant of assistance is an
exercise of the power of the State. The UK executing authority has a discretion whether 1o
grant assistance.! There may be rare cases where it is not appropriate to do s0.2 The ambit
of the discretion is, however, informed by the policy of mutual assistance underlying CICA
2003, rogether with the reality of what the Secretary of State is equipped and resourced 1w
do.® As the High Court has observed, the process is not a trial; it leads only to the
transmission of evidence to the requesting state where, il'it is to be used, one can assume
that the criminal defendant will have the opportunity of answering it. Secondly, such
requests are made by friendly, foreign countries with which the UK has wreaty or similar
obligations of mutual cooperation. The expectation is therefore that the UK will comply
with the request unless there are ‘compelling reasons” for not doing so and will do so as
quickly as possible. Any requirement of procedural fairness must be fashioned with those
considerations firmly in mind 4 The mere fact that evidence obrained under a letter of
request would be made available to third parties in the requesting state is not of iself a
compelling reason S Meither is mere delay, proportionality, or asserted furility.® Relevant
‘compelling reasons’ do include,” but are however not limited to those instances enumer-
ated in the applicable Convention.® Other considerations include whether the requesting
state has acted in good faith in the interests of justice,® and whether there are particular
factors making assistance inappropriate, for example, if a person affected by the request has
already been tred for the alleged olfence’® It would also generally be wrong for the
Secretary of State to exercise the discretion in favour of answering a request when it was
‘obviously unlawful’ in the sense that it was undisputed or incapable of being properly
disputed that the request was made unlawfully aceording o the law of the requesting state.
It will however only be possible to establish this where there exists no, or no room for
propet, dispute as to the unlawfulness in question on the evidence. Otherwise, it is not the
function of the Secretary of State to determine genuine and live rival contentions of foreign
L 1

1 These principles are not limived w assistance granted under s 13, Sl o Secretary of Srare for the Howme
Dieparnment [2016] 1 WLE 2814, 5C concerned a request for assistance in serving am overseas judgment.
pursuant te s 1 CICA 2003,

2 In R v Conveal Criminal Conrt ex p Peapend Finance Praperry Limited [1996] 2 Cr App R 26, 33,

3 JP Movgan Chaie SBank National Aisaciation v Divecsor of the Seviens Frawed Office (200 2] Llovd’s Bep FC
635, paras 4932, See fomail o Secvevary of Stave far the Home Department [2016] 1WLE 2814, 5C, in the
contexr of 4 request for assistance in serving an overscas judgment, pursuant o s 1 CICA 2003

4 R (Alrca) o Secresary of Srare for the Honge Departmenr [2001] ENVHC 787 (Admin), para 17; (P Morgan
Chase Bande Navfonal Awociation o Divector of the Sevions Frand Office [2002] Lloyd’s Rep FC 655, para
31. However, sce finiail o Seceerary of State for the Home Department 2016] 1 WLE 2814, para 26, In the
contexr of a request for assisrance in serving an overseas judgment, pursuant 1o s 1 CICA 2003, the Act
provides a power and not an ebligaton o effect service of forcign process and it was therefore
contemplated thar there would be circumsrances in which service would not be appropriare.

5 P Morgan Chase Bank National Aisociation v Divector of the Sevions Fraud Office [2002] Lloyd's Rep FC
635, para 3.

& [P Morgan Chaie SBank Navional Aisaciation v Divecsor of the Seviens Frawed Office (200 2] Llovd’s Bep FC
(35, para 59,

T R v Secvevary of Stave for the Home Department ex p Fininvest Spa [1997] 1 WLE 743,

B I Movgan Chaie Bank National Arociarion v Divecror of the Sevions Frawe Office (2001 2] Llovd’s Rep FC
635, para 33.
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9 Inferences of bad faich will not be deawn lighdy: [P Mongan Chase Banl Naviowal Asociarion v Directar
of the Seviows Frawd Office [2012] Lloyds Rep FC 633, para 6. It is not however necessary for a
defendant to prove bad faich: ibid, para 53.

108 {Abachea) v Secresavy of State for vhe Home Department [2001] EWHC 787 Admin. In £ ¢ Bow Steeer
Magistrares Conrr ex p Savdard, Unseported, 29 April 1998 (CO15393/98) the applicant alleged thar
material had come 1o light since the count was nominated under s 4(2) which showed thar che
Government of Pakistan had lied in the lerer of request. Latham | held char although the court had no
jurisdiction w decline ro give effect 1 the request on the grounds of abuse of process, this was marerial
which the Secrerary of Stare should rake inm account before making a nomination. Further, if che
marerial only came to light after a nominarion had been made. he held iowas arguable thar the Secretary
of Stare had the power to rerract & nomination.

IR Margan Chase Bank Nationad Avsociation v Divecror of the Serfons Frand Office [2012] Lloyd's Rep FC
63%, paras 33, G370, 72, Sec also Malobe O and Gas Led v Dieecror of Public Prosecnsions [2016] Lloyd’s
Rep FC 108,

In taking the decision whether to grant assistance the territorial authority is under a dury 1o
act lawlully, rationally, and in a procedurally fair way. In particular, the territorial authority
is a public authority for the purposes of s 6(1) of the Human Rights Act 1998 and so must
act compatibly with the Convention rights of any person likely to be affected by the grant
of assistance. A grant of assistance may, for example, involve the infringement of a person’s
privacy rights under Are 8(1)1 and so need to be justified under Are 8(2). It may also raise
issues about the fairness of any trial in the requesting state, in cases of past or prospective
Magrant denial of justice.? Accordingly, the territorial authority is required 1o assess the
circumstances of each request to ensure that the measures it authorizes are both necessary
and proportionate. However, ordinarily and a firtiori where the requesting country is party
to the ECHR, any Art 6 or Art 8 concerns are best left for resolution in the coures of the
requesting state. In Jomail v Secretary of State for the Home Department,® the Supreme
Court considered the extent of the Secrerary of Stare’s discretion when serving a foreign
judgment under the Crime {International Co-operation) Ace 2003, s 1. It concluded that
service of a judgment was not the same as enforcement of it. The Supreme Coure held thar,
in circumstances where service would not have a direct and material impact on the
recipient, the Secretary of State was not under an obligation to investigate any conse-
quences of it. However, the court also noted that there may be cases where service of a
judgment would engage Art 6 ECHR, necessitating further investigation.

VR (Abachua) o Seceerary of Stare for the Heme Deparoment [2001] EWHC 787 Admin. See fnadl v Secreary
aof Stae for the Home Depavement [2016] 1 WLE 2814, 5C, in the conrext of a request for assisrance in
serving an overseas judgment, pursuane o s 1 CICA 2003,

2 Government of Undred Stares of America v Montgomery (Mo 2) [2004] 1 WLE 2241, The Act of St
docrrine does not prevent an investigation or adjudication upon the conduct of the judiciary of a foreign
srare: Yiobor Capitel Sard o OFSC Rusneft Odl Co (N, 2) [20014] QB 458, paras B6-90. See fvail v Secrerary
aof Stae fir the Home Depavement [2016] 1 WLE 2814, 5C, in the conrext of a request for assisrance in
serving an overseas judgment, pussuane ro s 1 CICA 2003,

3P Morgan Chaie Bank Nasional Avaciation ¢ Direciar of the Sevioss Frand Office [2012] Lloyd's Bep FC
635, para 34,

4 [2016] 1 WLE 2814, SC.

The territorial authority is not bound o give effect to whale of the request, nor is it required
to grant the form of assistance requested by the foreign state.? Equally, once the letter has
been referred to a prosecuting agency for execution it is not confined to seeking only those
documents specified in the request.2 That said, a lawed decision to act upon the whole of
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a request cannot be saved by a 'blue pencil’ test removing only the parts of the request 1o
which the flawed reasoning attached 3

1 R o Cenrrad Criminal Conrr ex p Propend Finance Property Lid [1996] 2 Cr App R 26, 35-6.

2§ (Ewergy Financing Team Limited) v Divecror af the Sevioss Frand Office [2006] 1 WLE 1310, para 24.

3 JP Morgan Chaie Bank Navional Avsociquion v Diveceor of the Sevions Frawd Office (200 2] Llovd’s Rep FC
635, para 71,

A person affected by a decision to grant assistance can challenge it by way of judicial review
and, i appropriate, the court can order a stay pending the hearing.!

1 R (Hafter) o Secvetary of State [2007] 1 WLE 150, para 26

(3) Discloswre uf the letter ﬂf request

The UK Central Authority treats letters of request confidentially in accordance with
relevant treaty provisions and general international practice.’ The UK Central Authority
will not disclose the existence or content of letters of request outside government depare-
ments or agencies ot the courts or enforcement agencies in the UK. Requests are not shown
or copied to any witness or other person, nor is any witness informed of the identity of any
other witness. In the event that confidentiality requirements make execution of a request
difficult or impossible, the UK Central Authority consules the requesting authorities. Te will
normally be the case that the requesting authority will be given the opportunity w
withdraw the request before disclosure to third parties is made. 2

T See, eg, para 32 of the Commeonwealth Scheme. At 7 of the Treary berween the Government of Grear
Bricain and Morthern Ireland and the Government of the United Stares of America on Murual Legal
Agsistance in Criminal Marers 1994 i3 headed 'Confidentialicy and Limirations on Use” and begins:
“The requested party shall, upon request, keep confidential any information which mighr indicare thar
a request has been made or responded o, IF the request cannor be execured withour breaching
confidentiality, the requested parcy shall so inform the requesting parry which shall then derermine the
exrent to which it wishes the request o be execored.’

2 MLA Guidelines, p 6.

The wishes of the requesting state cannot be relied upon to keep a request confidential if o
do so would result in unfairness. The face that the requesting state may have an expectation
that the request will be kep confidential cannot outweigh the territorial authoritys duty 1o
act fairly.? The courts have found that the starting point is that letters of request are
confidential and, as a marter of principle, are not disclosed to the court or to a party
affected, but that the principles of fairness might require information about the nature of
the criminal investigation be provided.2 Thus, a person affected by a letter of request may
be entitled to know the gist of the letter in order that he can take advice as to whether w
comply with any process resulting from ie.3

1 R o Secvevary of Stave for the Hone Department ex p Zadarvi, Unreporred, 11 March 1998, COVE43/98.

2 Narional Crime Agency v Abacha [2006] WL 4373, CA: R (River Eair Supplies Ll o Nostinghan Crown
Coserr [2017] 4 WLER 135 (Admin), paras 28-39, 36-37.

3 R (Evani) v Divecter of che Seviews Frawd Offfce [2003] 1 WLE 299, paras 11-12; & {Exergy Flaancing
Tevns Livniseddt v Dvivector of the Sevions Fraud Office [2006] WLE 1316, para 17; 8 (Hafuer) o Secretary of
Srare fir the Home Deparrmens [2007] 1 WLE 150, para 34.
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Thete is no statutory tight to make representations either upon receipt of a request or at the
transmission stage,’ and the UK Central Authority does not generally invite representa-
tions from parties potentially affected by a request. Nevertheless, in some cases fairness may
require that a party affected should be permitted to make representations either as o why
assistance should not be given or evidence should not be transmirceed 2

1 Cf the righes given to the suspect under the Exteadinion Acr 2003,
2 R (Abacha) v Secretary of State for the Home Deparimens [20001] ESWHC 787 (Admin).

(it) Proceedings before a nominated cowrt

(1} Conditions for granting assistance under the Crime (International
Co-aperation) Act 2003, section 15

CICA 2003, s 15 allows a nominated court to take the evidence of a witness on oath. By
5 14(1), the territorial authority may arrange for the evidence to be taken under s 15 if the
request for assistance in obtaining evidence received under s 13 is made inter alia in

connection with criminal pmcecdings and criminal investigations being carried on outside
the TTE.

In respect of requests falling within s 14(1)(a) the territorial authority may only arrange for
the evidence to be obtained where it is satisfied that an offence! under the law of the
country has been committed, or that there are reasonable grounds for suspecting that such
an offence has been committed, and that proceedings in respect of the offence has been
instituted in that country, or that an investigation into the offence is being carried on there
(s 14(2)). In respect of these marters the territorial authority is to regard a certificate issued
by the appropriate authority in the country as conclusive (s 14({3)).2

1 An offence includes an act punishable in adminiseranve proceedings.

2 CF 8 fAbacha) v Seceetary of Srase for the Howe Depavemenr [2000] EWHC Admin 787, para 23

5 14(4) contains an additional requirement where the request appears to relate to a fiscal
offence.’ A fiscal offence is one connected with taxes, duties, customs, or exchange? §
14(4) provides that if it appears to the territorial authority that the request for assistance
relates to a fiscal offence in respect of which proceedings have not yet been instituted, the
authority may not arrange for the evidence to be obtained under s 15 unless the request is
from a country which is a member of the Commonwealth, or is made pursuant to a treaty
to which the UK is a party, or the authority is satisfied that if the conduct constituting the
offence were to oceur in a part of the UK, it would constitute an offence in that part.?

T Arr 2{ap of the European Convention on Mural Assistance in Criminal Marrers permirs assistance o be
refused if the request relares 1w a fiscal offence. Arricle 1 of the Additional Prorocol provides thar
signarories would not exercise the right provided for in Are 2(a) to refuse assistance solely on the ground
thar the request concerns an offence which the requested Parry considers a fiscal offence. The UK ravified
the Additional Protocol in 1991,

2 R v Chigf Merrapeditan Stipendiary Muagiserare ex p. Secresary of State for nhe Home Depavinsens [1988)
1 WLE 1204,

3 R Secretary af Stave for the Horme Department ex pa Privare Family Tracr, Unreporred, 13 November 1998
(COV416498).
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(2) The hearing

If the territorial authority nominates a court under s 15 a notice of nomination is sent w the
court.! Schedule 1 to CICA 2003 is headed ‘Proceedings of a Nominated Court under s 15
and contains detailed provisions concerning these proceedings.

T By convention, the court nominated is thar ac which the Chief Magistrare sivs. Unuil 2001, thar was the
“Ciry of Westminster' magisteares court in Horseferry Road. Following ivs closure, the Chief Magistrares”
court is now the “Westminsrer' magistrares’ court in Marylebone Boad. The court’s address s 181
Marylebone Road, London NW1 SER: el: 0200 3126 3070; fax: 020 3126 3011.

Para 1 of Schedule 1 provides that the nominated court shall have the like powers for
securing the antendance of a witness for the purpose of the proceedings as it has for the
purpose of other proceedings before it. The court can therefore issue a witness summons to
secure the witnesses” attendance in precisely the same manner as in domestic matters.!

T Domestic powers include Magistrares” Courrs Act 1980, s 97 (magistrares” courts); Criminal Procedure
{Anendance of Wirnesses) Acr 1963 5 2, (Crown Courr).

Para 3 of Schedule 1 empowers the court o administer oaths in the normal manner.

The procedure is governed by Part 49 of the Criminal Procedure Rules 20151 Rule 49.4
provides that a court nominated under s 15(1) may determine who may appear or take pare
in the proceedings under Schedule 1 before the court and whether a pany to the
proceedings is entitled to be legally represented; and may direct that the public be excluded
from those proceedings if it thinks it necessary to do so in the interests of justice. Generally,

the requesting state and the witness are entitled to be represented, and, if he has notice of

the nomination, the defendant in the foreign proceedings may also be represented. The
provisions of ss13-15 have been held to be compatible with the Human Righes Act 1998,
In particular, the ability of the UK court to withhold notification of the process from the
suspect in the interests of an ongoing investigation does not offend Are 8 of the European
Convention on Human Rights.2

T 2005/ 14940, in force 5 Ocrober 2005,
2 Calder v Frame 2007 JC 4

Rule 49.5 provides thar where a court is nominated under s 15(1) the justices’ clerk or

Crown Court officer shall enter in an overseas record details of the request in respect of

which the notice under s 15(1) was given; the date on which, and place at which, the
proceedings under Schedule 1 took place; the name of any witness who gave evidence at the
proceedings in question; the name of any person who ook part in the proceedings as a legal
representative or an interpreter; whether a witness was required o give evidence on oath or
(by virtue of's 5 of the Oaths Act 1978) after making a solemn affirmation; and whether the
opportunity to cross-examine any witness was refused. As to the keeping of an overseas
record, see rule 49.9,
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The nominated court’s task under s 15(1) is "to receive any evidence o which the request
relates which appears to the court to be appropriate for the purpose of giving effect to the
request’.! This may entitle the court to receive evidence beyond the scope of that sought in
the request if it is necessary to do so fully to give effect o it2 Because its jurisdiction and
function are prescribed by statute, the court has no jurisdiction o inquire into whether the
proceedings are an abuse of process, for example, because the requested state has acted in
bad faith.? A court nominated under s 15 must, when considering evidence, have regard o
the rights conferred by Art8(1) of the European Convention on Human Righus. Iris for the
nominated court to decide upon the appropriate procedure where a decision has o be
made a5 o whether an interference with the right under Are 8(1) is justified under Are 8(2).
In so doing the court must consider whether to give notice al the app]lr:atim: to and to hear
submissions from any person whose Article 8 rights will be or may be infringed by giving
effect to the application.?

1 Evidence is not necessarily resericred ro disect evidence for use an wrialy 8 v Secrevary af Stase for the Home
Diepaviment ex p Fininvest SpA [1997] 1 WLE 743, Sce above ar para A7.223.

2 R (Energy Financing Team Limited) v Divector of the Sevions Frana Office [2006] 1 WLE 1316, para 24

3 R v Bow Sreeer Magisrates Coner ex p Zardawi, Unreported, 29 Apeil 1998 (COM1593/98). Query,
however, whether rhis decision survives the Human Righes Ace. In exrradition proceedings, for instance,
Are 5 ECHE implies a junisdicrion to consider bad faicth (R (Kashanin) v Governor of Brivion Prison
[2002] QB 387) and abuse of process (R (Biemingham) v Divector of ohe Serious Frand Office [2007]
QB 727).

A B (Hafuer) v City of Westniniter Magistvates Coart [2009] 1 WLR 1005, para 25.

A letter of request secking to have evidence taken on oath should state precisely what
evidence is required. The MLA Guidelines prescribes what such a request should conrain 1

T MLA Guidelines, p 19,

Where the requesting state is unrepresented at the hearing the questions will be asked by
the magistrate or the legal adviser and the answers recorded in a deposition. If the
requesting state is represented then cross-examination is permitted. It should be remem-
bered, however, that the process envisaged by sections 14 and 15 is not a trial but a process
of gathering evidence, and the court is undertaking an investigatory rather than an
adjudicatory function.!

U R v Secrerary of Stave for vhe Home Depariment ex p Saveefirrd, Unreporoed. 11 March 1998 (COSG3453/98)
per Lord Bingham CJ.

Para5(1) of Sched 1 pm-.-lri:s thata person cannot be compelled to give any evidence which
he could not be compelled to give in criminal proceedings in the part of the UK in which
the nominated court exercises jurisdicion (para 3(1)(a)), or subject o para 3(2}, in
criminal proceedings in the country from which the request for the evidence has come

(para 5(1){b]}.

Para 5(2) provides that para 5(1)(b) does not apply unless the claim of the person
questioned to be exempt from giving the evidence is conceded by the court or authority
which made the request. Where the person’s claim is not conceded, he may be required 1o
give the evidence to which the claim relates (subject to the other provisions of this para);
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but the evidence may not be forwarded to the court or authority which requested it if a
court in the country in question, on the matter being referred to it, upholds the claim

(para 5(3)).

Thus para 5 of Sch 1 applies the domestic rules regarding compellability of witnesses and
the privilege against selincrimination to proceedings before the nominated court under s
15(1). Para 301 ){a) makes clear that in cnnsidx:rlng whether the privilege applies, the court

must transpose the foreign proceedings to the UK and consider the question of whether, il

the foreign proceedings were English domestic criminal proceedings, and the foreign
offence an English domestic offence, the witness would be entitled to refuse to answer.!
Para 5(1)(b) also allows a witness to claim the benefit of any equivalent rules in the
requesting state o give evidence 2

1 B o Bow Steeer Magictrares Conet ex p King, unreporred, 8 Ootober 1997 (COV3489/97).
2 MLA Guidelines, pp 19-20. require any relevant privilege to be specifically noted in the request.

If. on the other hand, the claim is not conceded then para 5(3) provides that the witness can
be compelled to give evidence bue that the evidence will not be transmireed if the claim o
be exempt is upheld by the foreign court, tribunal, or authority upon the matrer being
referred to it

Witnesses and those required 1o attend to produce documents in proceedings before a
nominated court are entitled to rely on their common law privilege against self-
incrimination.! This privilege permits a witness in eriminal proceedings o refuse to answer
questions which might tend to incriminate him or her by exposing him to proceedings for
a criminal offence, for forfeiture, or for the recovery of a penalty.2 The judge must be
satisfied from the circumstances that there is reasonable ground to apprehend danger o the
witness from his being compelled to answer.2 If objection is overruled and the witness gives
evidence, the accused cannot alterwards object.

1 MLA Guidelines, p 18.

2 Rio Tinto Zine Corpn v Westinghonie Electric Carpr [1978] AC 547; Blinr o Pavk Lawe Horel[1942] 2 KRB
253,

3 Boper (1861) 1 B & 5 311 {wirness pardoned for offence; possibility of impeachment too remaore o afford
privilege): Ria Tonte Zine Corpr o Wentinghonse Eectric Corporation [1978] AC 547 Den Norske Bank
ASA v Antonarss [19599] QB 271.

A Finglake (1870) 11 Cox 499.

A witness may also refuse to produce documentary evidence or give oral testimony on the
ground that the information sought is privileged. In respect of documents he is protected
from giving oral evidence as to their content, or as w his knowledge or beliel founded on
them.

A person cannot be compelled o give any evidence if his doing so would be prejudicial w

the security of the UK (para 5(4)). A certificate signed by or on behalf of the Secretary of

State or, where the court is in Scotland, the Lord Advocate, 1o the effect that it would be so
prejudicial for that person to do so is conclusive evidence of that fact (para5{3]). A person
cannot be compelled 1o give any evidence in his capacity as an officer or servant of the
Crown (para 5(6]). Para 5(4) and (6) &5 without prejudice to the generality ui‘para 3(1). The
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prohibition on compelling evidence from an officer of the Crown in Schedule 1, para 5(6)

limits all other provisions in the 2003 Act? and cannot be circumvented by an application

for Norwich Pharmacal equitable relief2

V' Be Bun American World Asrasys Juck Appdicaeion [1992] QB 854 R {Omard v Secrevary of State for Fareign
and Commareealth Affaein [20012] EWHC 1737 (Admin).

2 R (Omar) v Secresary of Stawe for Foreign and Commonwealsd Affairs [2012] EWHC 1737 {(Admin),
paras 6771

Mo order for costs can be made (para 8).

(3} Farwardfng the evidence to the férffgn sidte
This is deale with belaw.!

1 See para A7.417.

(111} Referving a request to the Serions Fraud Office under the Crime (International
Ca-operation) Act 2003, section 15(2)

CICA 2003, s 15(2) permits the Secretary of State o refer a leter ﬁi”n:q uest to the Direcror
of the SFO? ag an alternative to nominating a court under § 15(1) where the offence 1w
which the request relates appears to the Secretary of State to be an offence involving serious
or complex fraud and the conditions in s 14(2)(a) and (b) are satisfied 2 It is then for the
Director (provided he accepts the case) to obtain any evidence to which the Fecjuest relates
which appears to him o be appropriate for the purpose of giving effect to the request.

1 For Scotland, see s 15(3).
2 Also, the condition in s 14{4), if the offence appears to be a fiscal offence.

The phrase “serious or complex fraud’ is not delined in either CICA 2003 or the Criminal
Justice Aet 1987, Whether or not a fraud is serious is a question of fact. In deciding what
cases to adopt, the SFO has stated that: ‘the Director will take into account all the
circumstances ol the case and consider: whether the apparent criminality undermines UK
Ple commercial or financial interests in general and in the City of London in particular;
whether the actual or potential financial loss involved is high; whether actual or potential
economic harm is significant; whether there is a significant public interest element; and
whether there is new species of fraud’!

1 Bee <hompasfwwwsfo.govould publications/guidance-policy-and-proweols=.,

Where a case has been referred to the Director of the SFO under s 15(2) he may use his
investigatory powers under s 2 of the Criminal Justice Act 1987, 5 2(1) of that Act provides
thae the powers of the Director under s 2 shall be exercisable but only for the purposes of
an investigation under s 1 or, on a request made by an authority entitled w make such a
request, in any case in which it appears to him that there is good reason 1o do so for the
purpose of investigating the affairs, or any aspect of the affairs, of any person. By s 2(1A)(b),
the Secretary of State acting under s 15(2) of CICA 2003 is an authority entitled 1o make
such a request,
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If a request is sent to the Director under s 15(2) by the Secretary of State the Director is
entitled to decline to give effect o it if, upon examination, it does not concern serious or
complex fraud. 5 2(1B) of the Criminal Justice Act 1987 provides that the Director shall
not exercise his powers on a request from the Secretary of State acting in response to a
request received from an overseas authority within s 2(1A)(b) unless it appears to the
Director on reasonable grounds that the offence in respect of which he has been requested
to obtain evidence involves serious or complex fraud. If the Director decides this condition
is not satisfied then he will rerurn the letter of request to the Secretary of State for execution
by alternative means.

(1) The Serious Frawd Gﬁfﬁ} powers wnder section 2 af the Criminal Justice Act
1987

As an investigating authority, the SFO may conduct voluntary interviews and interviews
under caution in the normal manner. However, the SFO also has a range of coercive powers
at {es disposal under £ 2 of the Criminal Justice Act 1987 in relation to interviews and the
production of documents. They are coercive in the sense that a person who fails to answer
questions or produce documents as required is liable to be prosecuted for a eriminal offence
under s 2013), (14), or (16).

In summary the SFO's coercive powers are as follows:!

* 52(2) allows the SFO to require any person to answer any relevant questions or otherwise
furnish information with respect to any marter relevant to the investigation, including
questions about conflidential marters; however, s 2(9) entitles the person interviewed 1o
refuse to answer on the grounds of legal professional privilege;

= 5 2(3) allows the SFO to require any person to produce to it any relevant documents,?
including confidential documents, but not including documents subject wo legal profes-
sional privilege.? It can also require the person producing them to provide an explana-
tion® of them;

= where the SFO considers that o require a person o produce relevant documents would
be likely to result in them being destroyed, hidden, or moved from the jurisdiction, so as
to frustrate any criminal investigation, s 2(4) allows it to apply to a court for a warrant to
search that person’s premises and seize the documents. Before granting a search warrant,
s 2(4}{a) requires the ]I o be satisfied either that the person concerned has failed o
comply with a notice under s 2(3), that it is not practicable to serve such a notice, or that
service would jeopardise the investigation.

See Chaprer A2 for more derail.

Hamilton v Nawiede [1993] 2 AC 75.

Criminal Jusoce Act 1987, s 2{9).

For the meaning of ‘explanarion’ in the similarly worded s 447 (33(a){ii} of the Companics Acr 19835 see
Asntorney-Generalt Reference (No 20 af 1998 [2000] QB 412 5 447 has since been amended by the
Companies {Aodir, Investigarions and Community Enterprise) Acr 2004, Pr 1, 5 21 w remave the
requirement o provide an explanation. This is replaced in s 447(2) and (3) with a broader power for
the Secretary of Stare w direcr the company o produce documents or provide informarion.

Bl R o=
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5 2(13) makes it an offence for a person to kil to comply without reasonable excuse with
a requirement imposed on him under s 2.1 5 2(14) makes it an offence knowingly or
recklessly to make a false statement in purported compliance with a requirement made
under 5 2. 5 2(16) makes it an offence to destroy or conceal, ete, documents which the
person knows or suspects are relevant to an investigation. These offences are punishable by
fines and imprisonment.

VR v Metrapolivan Stipendiary Magiitrate ex p Seriows Fraud Office [1993] COD 77.

(2) Interviews under the Criminal Justice Act 1987, section 2(2)

These are commanly referred to as 's 2 interviews’ and are an important ol in the hands
of the SFO. The power which they give the SFO is draconian.!

VR v Divecvor af the Sevious Frand Office ex p folincon [1993] COD 58,

The interview may be carried out by SFO investigators. If representatives of the foreign
state have requested to be present then this is usually allowed; however they will not be
permitted to conduct the interview or to take part in it.' However, they may consule with
the SFO in relation to the interview. The interviewee is entitled to be legally represented
during the interview, which is conducted in private and tape recorded.

1 Unless the Direcror has exercised his powers to designare a foreign investigator under s 2{11) of the
Crimninal Justice Acr 1987,

Prior to conducting a s 2 interview the SFO are not under a common law duty of disclosure,
although some disclosure may be necessary in some cases.!

U R v Seviows Frand Office e p Maxwed! (Kevin) The Times, 9 Ocoober 1992,

In Marfwood Commercial fne v Kozeny' the Court of Appeal dealt with an application made
by a party to civil proceedings for permission to disclose to the SFO (in compliance with a
notice given under s 2 of the Criminal Justice Act 1987 made as a result of a request
pursuane o the Criminal Justice (International Co-operation) Act 1990}, documents
disclosed by another party pursuant to its obligations in the civil proceedings and which
had been brought to England for that purpose. It was held thar s 3(3) of the Criminal
Justice Act 1987 did not override rule 31.22 of the Civil Procedure Rules. However the
court held that the public interest in the investigation ot prosecution of a specific offence
of serious or complex fraud ok precedence over the merely general concern of the courts
to control the collateral use of compulsorily disclosed documents. In the absence of other
factors, the court’s discretion should, as a matter of principle, prima facie be exercised in
favour of compliance with a notice under s 2(3) of the 1987 Act; by isell the additional

factor that the documents had been brought within the jurisdiction for the purposes of

disclosure by a foreign litigant himself brought compulsorily before the English court
should not be regarded as a reasonable excuse for non-compliance with the notice; and the
courts should be prepared wo grant permission under CPR 31.22 for their collateral use in
production to the Director of the SFO.

1 [2005] 1 WLR 104.
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An interviewee does not have to disclose information which would be protected by legal
professional privilege in proceedings in the High Court?

T Criminal Justice Act 1987 s 2090 R e Cox and Raifron (1E84) 14 QBD 153 B o Cowrad Crivninad Court
e o Francis and Fraweds (@ flem) [1989] AC 346,

(3) Notices under the Criminal Justice Act 1987, section 2(3)

A's 2(3) notice is an order issued by the SFO which requires the person named (who may
be the person under investigation or another person) to produce to the SFO any specified
documents? which appear to the SFO to relate to any matter relevant to the investigation
or any documents of a specified deseription which appear to him so w relate? If the
documents are produced the SFO can take copies or extracts from them,? or require the
person producing them to provide an explanation of them.* If the documents are not
produced the SFO can require the person to state where they are A failure without
reasonable excuse o comply with a requirement issued under s 2(3) s an offence, as is
intentionally or recklessly making a false statement &

1 As defined in Criminal Justice Ace 1987 s 2{18). The SFO can require the documenis o be produced in
legible form if they are held elecrronically.

Criminal Jusoce Act 1987, s 2{3).

ibid, 5 2{3){a)(i).

ibid, 5 2{3){a){ii}.

ibid, 5 2{3){hk).

ibid, 5 2013 and (14).

(= B FT Y ¥

S 2(3) notices are subject to the same requirements as to width and specificity as search
wartants.! The specified documents, or the category of documents specified, must ‘relate 1o
any matter televant to the investigation’.2 A notice which fails ro satisfy this eriterion will
be unlawful and liable to be quashed on judicial review. Two factors in particular may result
in a notice being unlawful. Fiest, the notice may be so widely drawn thar it includes
documents or categories of documents which on any view could not be relevant to an
inquiry. Secondly, where the category of documents is specified by reference to a time
period, the period may be wholly disproportionate to the period of the alleged offence.®

1 Search warrants are considered below ar para A.7.317.

2 Criminal Jusoce Act 1987, s 2(3).

3 R v Secrenary of Stare for vhe Heme Oeparimens ex p Fininvest 3pa [1997] 1 WLR 743, 753 (although selict
was refused as a marcer of discretion); of £ o Cenrald Crimina! Coset ex p AND Holdiage Lead [1992] Crim
L R 669 8 o Soutbhampron Crowe Coart e p [ &0 P [1993] Crim LR 962,

A R o Senchampion Crown Ceurtexp (&P [1993] Crim LR962; Willianr v Semmerfield [1972] 2QB 512:
R v Norsingham fustices ex p Lynn (1984) 79 Cr App B 238,

Under s 3, the SFO may pass on information gleaned through interviews and through the
disclosure of documents in certain specified sitvations.? A party o whom the SFO has
disclosed documents during a criminal investigation may be able to rely on those docu-
ments in civil proceedings.2

¥ The simwarions listed in s 3{3} in which the SFO may disclose information to third partics on a
confidential basis are not exhaustive, and disclosure pursuant w a courr order in civil proceedings is not

prohibited by s 303): Tobengniz o Divecror of the SFCH[2014] 1 WLR 1470,
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2 Srandard Life Asurance Lid & anv v Topland Ca Led ¢ 015 [20011] 1 WLR 2162, Bur no such disclosure
or wie may be made of marerials obrained pursuant 1o a muroal legal assistance request made by che
Unired Kingdom: Creen Prosecucion Service o Gobil [2013] Fam 276,

{4) Search warrants wnder the Criminal Justice Act 1987, section 2(4)

In this s the law relating to search warrants under CJA 1987, s 2(4) is analysed. Many of
these principles are applicable wo search warrants in general, inr:]uding those issued under
Part 2 and Schedule 1 of the Police and Criminal Evidence Act 1984 (PACE). These lateer
wartants are considered below.!

T Pursuant to the recommendation in 8 (Raelinson and Huneer Truitees) v Central Criminal Cours [20013]
1 WLE 1364, applicarions for s 2 CJA 1987 search warranms are now governed by Pr 47, s 7 of the
Criminal Procedure Bules 2005 (re 472947 _33: 51 2003/ 1490, in force 3 Ocrober 2013) and the forms
issued thereunder by the Lord Chief Jusrice.

5 2(4) provides that on information? laid on oath by a member of the SFO, a JB2 il satishied,
in relation to any documents, that there are reasonable grounds for believing that either a
person has failed to comply with a s 2(3) notice; thar it is not practicable to serve as 2(3)
notice in relation to them; or that the service of such a notice in relation to them might
seriously prejudice the investigation; and there are reasonable grounds for believing that
there are such documents on the premises specified in the information, he may issue a
warrant as is mentioned in s 2(3).

1 The person affected by the warranr is generally entided o sighr of the informacien in order thar he can
rake advice as w s legalivy (R (Energy Financing Teaw Limited) v Divecior of the Seviows Frand Office
[2006] 1 WLE 1316, para 24(10)). Authoriries possess no right o unilaterally redacr thar lerer or
Information (8 (5, F e L) o Chief Conuable of the Brividh Tranipore Police [2014] 1 WLER 1647, paras
108-113): and, in the event thar they wish to withhold any of its contents from the person affecred, they
must apply for a I order (Commisioner of Police far the Meropelis ¢ Hangs [2014] EWHC 5406
{Admin)). The same applics vo the transeripr of the warrant application (8 (Golfrare Praperty Manage-
wient Lid) o Soutbueart Crown Coser [2014] 2 Cr App B 12, paras 15-18). Mere porential for
crnbarrassment is no ground for non-disclosure { Canedian Brosdrasting Corporation v The Queen (2014)
305 COC (3d) 1),

2 In Scodand, a sheriff. In England and %Wales, applications are invariably made to a Crown Courr judge:
R (Rawdivson and Hunser Teastees) o Ceneral Crimenal Coure [2013] 1 WLR 1364, para 80,

A warrant under s 2(3) 15 a warrant authorising any constable to enter (using such force as
is reasonably necessary for the purpose) and search the premises, and to take possession of
any documents! appearing to be documents of the description specified in the information
or to take in relation to such documents any other steps which may appear to be necessary
[or preserving them and preventing interference with them.

1 As defined in CJA 1987, 5 2(19). Where the documents are held in elecrronic form then the constable
can require them oo be produced in legible form: PACE, s 20,

Unless it is not practicable in the circumstances, a constable executing a warrant issued
wnder s 2(4) shall be accompanied by an ‘appropriate person’. Where an appropriate person
accompanies a constable, he may exercise the powers conferred by s 2(5) but only in the
company, and under the supervision, of the constable (s 2(6A)). An ‘appropriate person’
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means a member of the SFO or some person who is not a member of that Office bur whom
the Director has authorized ro accompany the constable (s 2{7)).

The issue of a search warrant is a serious matter. In addition to the duty to place before the
court all the material necessary to the grant of a warrant,! there is a duty of candour upon

the SFO; there must be full and complete disclosure to the judge, including disclosure of

anything that might militate against the grant.? Misrepresentation or non-disclosure in
either the information or the oral evidence to the judge will invalidate any warrant obtained
where the errors or omissions might well {not would in fact) have made a difference to the
decision to grant the warrant.3 The current practice under s 2(4) of not placing the
underlying material before the judge? means that the duty of candour is even more
important than usual; there is a very heavy duty placed on the SFO o ensure that what is
put before the judge is clear and comprehensive so that the judge can rely on it and form his
judgment on the basis of a presentation in which he has complete trust and confidence as
to its accuracy and completeness. Cases in the financial markets investigated by the SFO are
likely to require the judge to be familiar with the commercial and market background. That
background must be set out in the written presentation to the judge. The transactions must
then be explained in a coherent and analytical manner. The allegations of reasonable
suspicion must then be set out. What is alleged must be verified by persons expert in the
market or accounting practices whose independent advice has been expressly soughe. A
record of that verification should be retained by the SFO. Mot only must the case for
reasonable suspicion be pue, but the mateers that might undermine that case must be
enumerated. The skill and experience required to prepare a presentation of that kind
cannot be underestimared. s

1 B {Redlnapp) v Covmitiioner of the City of Londen Palice [2009] 1 WLE 209,

2 fe Stmfora [2010] 1 WLE 941, para 191; & (Raedinson and Hhater Trusrees) o Cenrval Criminal Court
[2013] 1 WLR 1364, paras 81-2; @& o Commisioner of Police of the Mervopolis [2001] EWHC 3331
(Admin): & (Dwdas) v Chelmsfird Magiiorares Cowrr [2013] 1 WLER 220; £ ¢ Zinga [2013] Lloyd"s Rep.
FC 102, para 15; & (AF e CO) o Huddersfield Magienares” Conrr [2015] 1 WLE 4737, paras 11-20; &
(Croifrate Prapersy Managemens Lid) o Sontfevark Croen Cours [20014] 2 Cr App R 12, paras 22-28; &
(Mafle) 1 Sapssewe Podice [2015] 1 WLER 2199, paras 38—40. This includes issues of law: & {Vieirernd) o Srent
Magiverares" Conre (2012) 176 [P 705.

3 R (Ml v Susiex Police [2015) 1 WLR 2199, paras 47—64; overturning R (Rawdinion and Hunter
Trasrees) ¢ Central Crimeinad Courr [2013] 1 WLER 1304, paras 171-17% and & (Croade) © Notringham
Croen Conrr |2014] ACD 6.

4 A practice which sheuld be considered by a body such as the Criminal Procedure Rule Commitree or 2n
ad hoc bedy established for thar purpose: & (Reselinson and Hunser Trusrees) o Centeal Crinpinal Cowrt
[2013] 1 WLE 13064, para 90. But the pracrice has been approved: R (Newcastle United Football Club) v
Commisdoner of HM Reoense and Crsrors [2017] 4 WLE 187.

5 R (Rawdineon and Hunter Trustees) v Coneral Ceimingl Conre [20013] 1 WLER 1364, paras 87-88, 92-93.

The duties upon the judge are no less onerous. A judge to whom an application for a
warrant is made must therefore be scrupulously careful o ensure thar all the relevant
statutory conditions are satisfied. It is not sufficient that the judge considers thar the
information and evidence presented is reasonable. The judge must personally be satisfied
that there is before the judge sulficient material on which it is proper to grant the warrant,
including grounds for reasonable suspicion.! In particular, he must give reasons for his
decision to issue a warrant and must seate his reasons for being savisfied as to the conditions
in s 2(4){a).2
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Witlians v Swmmerffeld [1972] QB 312, 518: B (Brighe! v Cenreal Criminal Coserr [2001] 1 WLER 662,
GO7: & (Raelinion aud Hunter Trastees) o Central Crinpinal Conrr [2013] 1 WLE 1364, paras 33-85, 89,
2 R v Central Criminal Conrt ex p Propend Finawee Propersy Liad, [1996] 2 Cr App R 26: B o Lesver Crons
Caogert ex p Nigel Weller & Co, unreported, 12 May 1999 (COZEM9E): Enenry Financing Team Lia and
oifers o Dhivecter of SEO2006] 1 WLE 13 16; 8 (Rasdinsen and frnter Traees) o Central Crinsinad Cosre
[2073] 1WLE 1364, paras 89, 202-208. Although failure to do so will rarely be faral to the legalitg of the
warrant: Srookffeld Aviarion furernarional Lo v Gudldford Crogwn Cowrr [2005] EWHC 3465 (Admin): &
(Wewweasele Unired Foorbhall Club ) v Commisioner of HM Revense and Customs [2017] 4 WLR 187,

Warrants issued under s 2(4) are subject to the safeguards contained in ss 15 and 16 of
PACE.! These are considered below.2

T PACE, s 15(1).
2 See para AT.422.

Items which a constable has reasonable grounds to believe are subject to legal professional
privilege may not be seized under any circumstances.! Problems may arise, however, where
items subject to legal professional privilege are contained within a large number of other
documents which can lawfully be seized. In such a case, the “seize-and-silt’ powers of Part
2 of the Criminal Justice and Police Act 2001 contain provisions allowing all the material
to be seized for later examination and return of the privileged material 2 The practice then
is for the documents to be examined by independent counsel® to determine which irems, if
any, are privileged in accordance with the procedure in Pare 2.4

1 CICA 2003, s 260 PACE, s 190} R o Chesterfield fustices ex p Bramley [2000] QB 576; & (Rawlinson and
Hunrer Traisees) o Cenrral Criminal Conrr [2013] 1 WLE 1304, paras 258 or reg.

2 RiA) v Centrad Crinsingd Cowrs [2017] 1 WLER 3567,

3 Ro Middbeex Guiladifell Crmon Cowrt ex p Tamosing [2000] 1 WLR 453; R (Frisaltex Lid) v Preston Cronn
Coserr [2009] 1 WLE 1687 . An employee of the SFO is not independen: B (Rasdinen aua Hunter
Trustees) v Centeal Criminal Cosrr [2013] 1 WLER 1364, paras 264-207.

4 See also the amendments 1o Sch 1 wo the Criminal Justice and Police Act 2001, made by s 26(3) CICA
2003 of & v Crovone and Exeise Commisioners exc p Papely [1999] 5TC 1016,

A search warrant which is excessively wide is liable to be quashed. Limitations are required
by Art 8 of the European Convention on Human Rights - respect for private and family
life.2 The warrant must specify, so far as practicable, the ftems to be sought.? There is no
legal requirement to specily individual documents in the warrant, bue, it is good practice 1o
do so, to the extent practicable.® A s 2 warrant is much simpler and wider than one under
5 & of PACE which requires the material to be likely to be "relevant evidence’. The warrant
must only specify items that are relevant to the specific investigation and the specific
offence being investigated.5 Where categories of documents to be seized are defined by
reference to a time period, the period must bear some reasonable relationship of propor-
tionality to the period relevant to the alleged offence.

U R v Central Criminal Cosrt ex p AJD Holdings Led [1992] Crim LR 669. The parricularity required will
depend upon the breadth of the investigation in issue, and the question of where the balance lies in an
individual case will rarely be answered by reference to prior authority. A broad scope of an investigarion
may require a correspondingly broad pewer of search: R (Glenn o Co (Eex)) v Revenne ¢ Customs
Caommissioners [2012] 1 Cr App R 22, For cxamples of unlawfully broad warrants, see & (dnandl o Her
Majesty’s Revenue ¢ Cuseors [2012] EWHC 2989 (Admin); & (Hoguel v City of London Magistnates'
Caogrr [2013] ENHC 725 (Admin); & (Gelfrare Praperty Managesens L) v Sosbuark Crown Cours
[[2014] 2 Cr App R 12, paras 129-134. CF & (A8 & CD) o Huddersfield Magisoates’ Cowrt [2015] 1
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WLR 4737, paras 20-28; & (on the applicavion af Chatwani) v Natiowad Ceime Agercy [2015] EWHC
1283 (Admin), paras 105-12%: 8 ONeills Applicaion far fudicial Reviesw [2017] MNIQDB 37, paras
32-30, 39-41.

2 5o, eg, the making of a video record of a search, not being one expressly authorised by the terms of the
warrant, may violae Am B: R (AR e CO v Auddersfield Magisteates Conere [2015] 1 WLER 4737, paras
37-3%. Aruicle 8 mighr also, eg. require a radical overhaul of the way in which compurer-relared searches
are authorized and execured (see the Supreme Courr of Canada in £ ¢ Ve (2014) 302 CCC (3d) 427).

3 PACE, s 13(0)(b). & (Frdsalrex L) v Presson Crones Court [2000] 1WLER 1687, para 38; Lees o Solilnd!
Magisteares” Conrr [2013] EWHC 3779 (Admin}: £ (Sweesney) Westminiser Magistrares’ Coser [2014]
EWHC 2068 (Admin). A relephone, for instance, is capable of being the subject of a warrant even if not
everything in it will be relevant: 8 (A} o Cenmrad Criminal Conrr [2017] 1 WLER 3567

4 R v Thames Magiireares, Cusrors and Exedse ex p D Coira [2002] Crim LR 304; 8 (Kenr Phavmacenticals
L) o Direcror of Seviows Fraed Office and orfers [2003] 1 WLE 1302

3 R Cenral Criminal Cosrt ex p AJD Holdings L [1992] Crim LR 669,

An unlawlul seizure may not be saved by a repeat here and now” notice under s 2 of the
1987 Ace.t Tt follows that, although a request from a foreign country may be widely framed,
once the Secretary of State has made a reference under s 15(2) of CICA 2003, the SFO has
the responsibility for ensuring that any search warrant under s 2(5) is sufliciently narrowly
focused to ensure that it does not amount to an unlawful fishing expedition. However,
equally, the warrant need not be confined to the material sought in the letter of request.2

T Likewise, PACE, s 19 may not be used 1o re-seize properry ar a police station and commure whart had
been an unlawful seizure inro a lowiul seizure: B (Cook) v Seviows Organised Crime Apency [2011] 1WLR
144, Rather, the procedure in s 39 of the Criminal Justice and Police Act 2001 must be followed: &
(Rawdinson and Huuser Trastees) v Cenral Criminad Coner [2013] 1 WLR 1364, paras 274-281. The
provisions of s 539 apply equally o MLA cases: Vaw der P30 0 Secretary of Sase for she Home Depariment
[2014] EWHC 281 (Admin). Depending upon the nature of the defect in the search, it may be
appropriate to suspend any arder for serurm of the setzed property pending application under s 39 for the
notional re-issuance of the warrant with the defecr remedied: see Vin dere Pl v The Crown Cosrr a
Hingtan [2013] 1 WLE 3700, paras 85-88; & (M) v Swesex Police [2015] 1 WLE 2199, para 54. For
the principles w be applied on such an application, see £ (& Kurd) v Winchesrer Crasen Cosre [2012]
Crim LE 138: £ (Windbor) o Sreiod Cempn Conerr [2011) EWHC 1899 (Admin); 8 (Dwelad) o Chelnirford
Magistrares" Coeer [2013] 1 WLE 2200 R (Panesae) o Cenerad Criminal Coser [2013] 4 All ER 754, paras
34-38, 48. The procedure for an application under 5 59 is now contained in Crim PR 47, 5 4
(47.35-47.40). Applications under s 39 ought o be made on norice: Vi dee P00 e Tihe Crown Conrr
Kimgeron [2013] 1 WLE 3706, para 84, Unlawfully seized marerial char has already been passed vo the
foreign srate may be the subject of a "best endeaviours” order o persuade the foreign stare o rerurm them:
Virn dler Pigl o The Cromr Conerr ar Kingevon [2013] 1 WLE 3706, para 9. Non-compliance with the rime
limirs applicable 1o s 59 applications will nar necessarily be faral: & (Malill o Mawcheorer ana Safford
Magisteares” Conrr [20017] EWHC 2901 {(Admin).

2 R (Energy Financing Teane Limited) v Divector of the Serioss Frand Offfce [2006] 1 WLER 1316, para 24
at (4).

(5) Privilege against self-incrimination in mutual assistance proceedings

Whilst a person giving evidence before a nominated court is entitled to rely on his common
law privilege against self-incrimination,’ evidence obtained from a suspect by the SFO
under s 2 of the Criminal Justice Act 1987 overrides the privilege.2 A suspect is not entitled
to refuse to answer on the grounds that i might incriminate him. It follows that, but for the
restrictions on use contained in s 2(8), its use against the suspect at his erial in the UK would
violate his right to a fair trial under Article 6 of the ECHR.? As a result, it is common
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practice for those involved in s 2 interviews to require precedent undertakings from the
requesting state to prevent end use in any subsequent prosecution.

1 Para 5 of Sch 1 e CICA 2003,

2 R v Direcror of the Sevious Frand Office ex p Swdnh [1993] AC 1.

3 Lyens [2003] 1 AC 970 Brown v Sterr (Procaearor Fical, Dunfermfing) [2003] 2 AC 681 R o
Hevsfordsbive County Coseneil e p Gireens Enpdranmental Induseries Led [2000]) 2 AC 412,

(tv) Use of general search warrants to give assistance to a foreign state

S 13010k} of CICA 2003 provides that where a request for assistance in obtaining evidence
is received in a part of the UK the territorial authority may direct that a search warrant be
applied for under or by virtue of ss 16 or 17.

1 O, in relacion 1o evidence in Scotland, s 18

Art 3 of the Crime {International Cooperation) Act 2013 (Exercise af Functions) Order
20137 provides that the Commissioners of Customs and Exeise may exercise the function
under s 13 of directing that a search warrant be applied for under or by virtue of'ss 16 or 17
where a request for assistance has been made wholly or mainly in connection with a relevant
offence.2

1 51 2013/2733. These funcrions were initally exercised the Commission for Customs and Exeise and
then rransferred to the HMRC and then the Borders, Cinzenship and Immigration Act 2009 mransferred
cusroms funcriens w a new agency—the UK Border Agency. The Crime (International Co-operarion)
Act 2003 (Exercise of Funcrions) Order 2009 51 20093021 now permits the powers conferred on a
constable 1o be used, in cerrain circumstances by a general customs official or by a customs revenue
officials of the UK Border Agency

2 Defined in Arr 2

516 provides for the extension of the statutory search powers in Part 2 of the PACE o cover
overseas conduct. S 17 provides a free-standing power for a JP to grant a search warrant. In
both cases, the question of whether marterial is likely to be relevant and of substantial value
falls to be assessed on a necessarily more circumseribed basis than if the warrant were being
sought in aid of 4 domestic prosecution or investigation. International MLA instruments
operate on the basis of a high level of mutual trust between signatory states and mini-trials
to determine the degree of relevance of materials to a future trial in another state is not
consistent with that principle. In general, assertions of relevance in an MLA request will be
sulfficient to trigger the UK’ duty to obtain and submit the materials ' Continuity evidence
is capable of passing the test for relevance and materialivy.

V Vi der Pl v Secretary of State for the Home Deparimeny [2014] EWHC 281 (Admin).

Although s 16 and the provisions of PACE refer to ‘constables’, the Crime (International
Co-operation] Act 2003 (Exercise of Functions) Order 2013, Article 3, pm-.-irin:s that any
function conferred on a constable by virtue of 5 16 in relation to a warrant or order under
s 8 of, or Schedule 1 to the PACE may be exercised by a customs oflicer instead where the
Commissioners have given a direction under s 13, or by an officer of Revenue and Customs
for the purposes of an investigation relating wholly ar mainly to a relevant offence? by an
international joint investigation team of which he is a member?
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T 81 2013/2733, made under s 27{1}.
2 Defined in Art 2 of the Order.
3 An 'international joing investigarion team’ has the meaning given by s B8(7) of the Police Act 1996,

In order to understand the operation of s 16 it is first necessary to consider the powers in

Part 2 of PACE.

(1) Warrants under section 8 of the Police and Criminal Evidence Act 1984

5 8(1) of PACE permits a JI' to issue a search warrant where there are reasonable grounds
for believing:

(i) an indictable offence has been commirted;

(i} there is materdal on the premises mentioned in s 8(1A] which is likely 1o be of
substantial value to the investigation and likely to be relevant evidence;2

{ii1) the material does not consist of or include items subject to legal professional privilege,
excluded marerial,* or special procedure material;% and

{iv) any of the conditions in s 8(3) is satisfied in relation 1o each set of premises specified in
the application®

1 Application of a different test will lead 1o the quashing of the warrant: B (Global Cash o Carey Led ) v
Birmingham Magistrarer' Conrr [2013] ENHC 528 {Admin); R (5, F & L) o Chicf Canstable of the Britich
Trassparr Pofice [20014] 1 WLER 1647, para 61, Pursuant w che recommendation in 8 (Rawdinan and
Hunser Trusrees) v Cenprad Criminal Coner [2013] 1 WLE 1364, applications for s § PACE search
warrants are now governed by Prd7. s 3 of the Criminal Procedure Rules 2015 (rr47.24-47.28) and the
forms issued thereunder by the Lord Chief Jusrice.

2 Thar is, anything thar would be admissible in evidence ar a wrial for the offence: PACE, s 8(2). This is an
addirtional requirement where the vehicle for seebing murmal legal assistance is the 1984 Act. In choosing
under CICA 2003, 5 13 o direcr a request o the police, rather than another body such as the S3FO, this
additional sequirement is engaged. However, it is not the case thar a request muse expressly address chis
requirement in order for an ensuing FACE search warrant o be lowful: the condition may be sansfied by
inferences deawn from the content of the request: see Vi der Pl v The Crosen Conre ar Kingison [2013]
1 WLR 3706,

3 As defined in s 10 of PACE: see R ¢ Cenrnal Crininal Cours ex p Francis and Francis (a firn) [1989] AC
346 R v Gudldball Magistastes' Conrr ex p Prinalaks Holdings (Panamal foe [1990] 1 OB 261,

4 As defined in s 11 of PACE.

5 Asdefined in s 14 of PACE. Bur note thar excluded marerial and special procedure marerial may lawdfully
be sefzed under s 3(2) where the ‘sifting’ powers in Pr 2 of the Criminal Jusrice and Palice Act 2001
(C]PA 20010 may be urilised. & 59 provides for a staturory procedure by which a claimant who asseres
thar marerial has been impropesly seized using these powers may seck a cowrt order for i retun. In &
(Hague) v City af London Magiirearss” Cowre [2013] EWHC 725 (Admin). where a s 8 PACE search
warrant was held o be unlawful on the basis thar ir failed o idenrify the marerials soughe with sufficient
parcicularity, pursuant to which the ariginal exhibits would be rerurned, dererminarion of whether the
applicant (HMRC) were nonetheless entided o rerain copies of the seized documents for the purpose of
continuing criminal proceedings fell w be derermined under s 39 CJPA 2001, The position may have
been different had the warrants been obrained in the absence of reasonable grounds o suspect thar an
offence had been commirred, or if copics had been made in contravention of a court order, or if the courn
issuing the warrant had been misled.

€& Ir is nor a condition precedent to the grane of a warrant under s 8 thar other methods of obraining the
material have been rried withour success or not been ied because they were bound o fail: £ ¢ Silfericay
Juitices ex p Frawk Hareis (Cogches) Livairea [1991] Crim LE 472

Fraud A-7109

A7.332

A7.333

EFTA00022264



A7.334

A7.335

A.7.336

A7.337

A.7.338

A7.339

[A.7.334] Chapter A7: Mutual Legal Assistance in Cases of Fraud

The premises mentioned in s B{1A) are one or more sets of premises specified in the
application (in which case the application is for a ‘specific premises warrant’); or any
premises oceupied or controlled by a person specified in the application, including such
sets of premises as are so spu:m'ﬁed (in which case the application is for an ‘all premises
warrant ).

5 8(1B) provides that if the application is for an all premises warrant, the JP must also be
satisfied that because of the partculars of the offence referred 1o in s 8(1){a), there are
reasonable grounds for believing that it & necessary to search premises occupied or
controlled by the person in question which are not specified in the application in order 1w
find the material referred to in para 8(1)(b); and that it is not reasonably practicable wo
specify in the application all the premises which he occupies or controls and which might
need to be searched.

The conditions in s 8(3) are thar it is not practicable to communicate with any person
entitled to grant entry to the premises; thar it is practicable to communicate with a person
entitled to grant entry to the premises but it is not practicable to communicate with any
person entitled to grant access to the evidence; that entry to the premises will not be granted
unless a warrant is produced; and that the purpose of a search may be frustrated or seriously
prejudiced unless a constable arriving at the premises can secure immediate entry to them.1

1 The relevant provision of 5 8(3) relied on by the applicant for the warrant must be specified in the
applicarion: Bedlnapp o Mevrapalisan Police Commissianer [2008] EWHC Admin 1177,

Where a warrant is issued, s 8(2) permits a constable to seize and retain anything for which
a search has been authorized under s 8(1).

5 8 warrants are the most common type of search warrant,! nevertheless the courts have
repeatedly emphasized that a JP 1o whom application is made under s 8 must be careful o
ensure that the applicant is entitled o the warrant. He must be personally satislied on the
tnaterial before him that the conditions are savisfied. He is not entitled simply to accept the
assertion of the applicant for the warrant .2

VR v Guildhall Magisirates Coner ex p Primlaks Holdings (Panama) Limicea [1990] 1 QB 261, 272-3.
2 See R (Faisalex Lid) v Presionr Crown Cosrr [2009] 1 WLER 1687; (Reabuape v Mesrapelitan Police
Commissiner [2008] ENHC Admin 1177 & fen ohe application of C) ¢ The Chief Consealile of A" Police
[2006] EYWHC 2332 (Admin).

(2) Production orders and warrants under section 9 of, and Schedule 1 1o,
the Police and Criminal Fvidence Acr 1984

Whete a constable wishes to obtain excluded material or special procedure materialt then
PACE, 9 provides that an application to a judge under Schedule 1 of PACE may be made.2
Schedule 1 permits a judge to issue production orders and search warrants for material
which cannot be obtained using 2 s § warrane.3

U In 8 o Presson Crown Coserr ex p MeGirath, The Times, 27th Ororober 1992, the Divisional Courtheld thar
where the marerial the subject of the application is mixed in thar iv consises of special procedure marerial
and orher marerial, all of the marerial can be the subjecr of a specal procedure order under 5ch 1. Mann

A-T110 release 13/ul 19

EFTA00022265



C. Requests by Foreign States to the UK [A.7.342]

L) said thar Parliament could nor have intended sequential applications under Sch 1 and 5 8; see also & v
Srrresbroaly Croen Court e p Divector of Pubdic Preseciicions (1988) 86 Cr App R 227

2 The judge has discretion o hear an application for access w excluded marerial or special procedure
marerial under Sch 1 in chambers: & v Centeal Crimdnal Caseer ex o Divecrar of Pubilic Peosecutions, The
Times, 1 April 1988,

3 Redlbnapp o Mesrapolitan Police Commisioner [2008] ENWHC Admin 1177,

The provisions of Schedule 1 are complicated and have been the subject of a considerable
number of cases. The case law emphasizes the heavy responsibility on those applying for
such orders and on judges considering applications under Schedule 1.1

T R o Lewer Crown Conrr ex p HEl (1991193 Cr App R 60, 65 Sec also B (8, F e Ll o il Consable of
e Bririsk Travsport Police [20014] 1 WLE 1647 which gives guidance on the proper procedure to be used
in applications 1o scarch premises or homes of practising lawyers. See also R (A8 o CD) o Huddersfield
Magivtrares Conere [20014] EWHC 1089 {Admin).

The applicant is under a duty to make full disclosure when applying under Schedule 1.1 In
particular, it is the duty of the applicant to set out, either in the notice itself or in further
documentation, a description of all that is sought to be produced.? The judge must also
give reasons for making an order or granting a warrant under Schedule 1.3

T R o Lewes Crown Conrr ex p (19913 93 Cr App B o0, 6% 8 v Acvonr Crosws Cosrs ex p Layson [1993]
Crim LR 458; B (8, F et L) o Chief Constable af the Brivich Transpore Palice [2014] 1 WLR 1647.

2 R v Central Criminal Court ec p Adeghesan 84 Cr App B 219 R o funer London Crown Cours ex p Baines
aned Baines (@ Fiem) [1988] QB 379,

3 Ry Cenral Criminal Cowrt ex p Propend Finance Praperty Lea [1996] 2 Cr App R 26; B o Lewes Croan
Cosert ex p Nigel Wedler & Co. fa firm), 12 May 1999 (COZ8098): R (8, Fer L) o Chisf Consrable af the
Brivish Traniport Palice [2014] 1 WLE 1647.

Para 4 of Schedule 1 permits? a judge 1o issue a production order provided thar either of the
sets of access conditions in para 2 is satisfied. A production order requires the person w
whom it is addressed to produce the material to a constable for him to take away or give him
access to it within seven days from the date of the order {para 4). An application for a
production order must be made inter paree? and a notice served on the person concerned
under para 7.3 Where such a notice has been served the person must not deseroy, alter, or
dispose of the material without the leave of the judge or a constable (para 11).

T Even where the access conditions are sarisfied the judge rerains a discretion whether or nor to make an
order or lssue a warrant under para 12: & (Brighe) o Cenral Criminal Conre [2000] 1 WLR 662, 075,
However once a judge has concluded under para (2)(a)(i) of Sch 1 thar a serious offence has been
commirted, it is inconsistent o refuse an application for access to marerial by finding under para Z{c)
that ir is nor in the public interest thar aceess should be given: & ¢ Crown Cowre ar Novthampran ex p
Dipgeroy af Public Prasecurions 93 Cr App B 370,

2 Sre the discussion in & (BSEp8) o The Commisioner of Pofice of te Mervapalis [2014] AC B35, 5C. Such
proceedings do not permir of dlosed procedures (paras 30-31) other than PILapplicarions (para 32). CF
general search warrant proceedings (Harafomboss v Crows Conerr ar 50 Afbans [2018] UKSC 1),

3 There is, however, no requirement o give notice of the proceedings to the accused or suspecred person.
Para 7 of Sch 1 applies as berween the applicant and the person or institurion in whose custady special
procedure marerial is believed o be held: 8 o Croen Conerr ar Leicesser ex p Divector of Public Prosecutions
&6 Cr App R 234,
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Para 12 permits a circuit judge to issue a search warrant where (i) either of the sets of access
conditions in paras 2 or 3 and the conditions in para 14 are fulfilled in relation to each set
of premises specified in the application;? or (ii) the access conditions in para 3 are fulfilled
and an order under para 4 has not been complied with.2

1 PACE, Sch 1, para 12{a).
2 jbid, para 12i(h).

The warrant authorizes a constable 1o enter and search the premises or (a5 the case may be)
all the premises occupied or controlled by the person referred to in para 2{al(ii) or 3(a),
including such sers ni‘premises as are .ﬁpe-;:lﬁed in the application (an all premises warrant’),

The power to allow access to excluded and special procedure material under a search
warrant is a draconian power which should only be used as a last resort where no other
method of obtaining the material is available.!

VR o Sontbuark Crmen Coeer ex p Sowdes [1998] AC 641, 649 In 8 v Conrral Criminal Coseet ex p AJD
Holdings [1992] Crim LR 669, Nolan L] ebserved thar the scheme of Sch 1 is thar applicarions should
normally be made dwrer parrres save for certain exceprions. The facr thar a solicivor is under invesrigarion
does nor of ieelf justify intruding ex p inco his affairs and those of his cliens, All the circumsarances must
be considered, including rthe seriousness of the marter being investigared, evidence already available w
the police, and the extent 1o which the solicitor already knows of the interest in his affairs such as mighr
cause him vo destroy or incerfere with documents; of £ v Maidsone Cronn Conrs, o p Wirite [ 1988] Crim
LR 384 (ex paere applicarions should never become a marrer of common form): & e Lesds Crown Cosre
ex p Saitadeld [1991] COD 199 where the courr said thar where a search was to be made of solicirors’
premises one would expecr the application to be dever parres, bur not where the fiem irself was under
Invesrigarion.

In R Central Criminal Court ex p AJD Holdings' the court said that it was important before
any search warrant was applied for that careful consideration was given to what material it
is hoped a search might reveal, so as to be clear to anyone subsequently considering the
lawfulness of the warrant. The application should make clear that the material sought
related to the erime under investigation. A written note should be made of anything said in
support of the application beyond what was set out in the written application. There should
be careful briefing of the officers who were to execute the search, including how material 1o
be searched for might be thought o relate to the erime under investigation. The warrant
was quashed because it permiteed the officers to search for material which could not have
been relevant to their investigation. The court also quashed the warrants on two other
grounds, namely that they wrongly included material subject to legal privilege, and that in
any event they should have been applied for inter parses.

T [1992] Crim LR 669,

A number of decisions have emphasized thar it is not sufficient for a constable simply w0
assert that the access conditions had been met. The judge should not make an order unless

petsonally satisfied after a full inquiry? that one or other of the sets of access conditions is
fulfilled.2

T ibid.

2 R (Brighe) v Cenpral Crinaingd Coseer [2000] 1 WLE 662, 677; 8 v Crown Coserr ar Lesver ex p Hiflf (1991)
93 Cr App R o0; B v Gaidadball Magioerates Cours e p Primlads Holdings (Prnavna) foe [1990] 1 QB 261,
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2372 R Sowuthampran Croon Court ex p [ & P[1993] Crim LR 962; B (BrkpB) o Ohvelmsford Croon Craet
[2012] EWHC 1295 (Admin), paras 13-14.

Search warrants issued under Part 2 and Schedule 1 are subject w the protections in ss 15
and 16 of PACE. These protections are designed to protect the person whose premises are
being searched and ave stringent in their effect.’ A failure to comply with any of the
requirements of either s 15 or s 16 may, depending upon the nature of the breach, render
the entry, search, and seizure unlawful, and render the SFO and the relevant police foree
liable to an action for damages even where officers follow Home Office guidance.2

1 R o Cenrad Criminal Conrr ex p AJLY Holdings Led [1992] Crim LR 668,

2 R v Chief Consrable of Wirseickibive ex p Firzpareick [1999] 1 WLE 364, 374; B v Chief Conaile of
Lancashive e p Favkeer [1993] QB 377, 584, Bbate o Cropdon Magiorares [2000] ESHC 322 (Admin).
Bur see, more recently, & (Crlemn o Co (Fuex) Lid) 0 HM Commissioner for Revenne ¢ Custonss [2012] 1
Cr App 2 R (Hicks) v Conpneissioner of Palice of the Metrgpalis [2012] EWHC 1947 (Admin).
paras 244-247.

515 requires the warrant to contain essential information such as the name of the person
to whom it is directed,! the articles sought,2 the offences to which the warrant relates,® the
person who applies for it, the name of the enactment under which is was issued, the address
of the premises to be searched, and the date on which it is issued.? It is not permissible wo
look outside the four corners of the warrant to determine ies validicy.s The warrant must
also authorize entry on one occasion only unless it specifies that it authorizes muliple
entries.® IF it specifies that it authorizes multiple entries, it must also specify whether the
number of entries authorized is unlimited, or limited to a specified maximum.? No
premises may be entered or searched for the second or any subsequent time under a warrant
which authorizes multiple entries unless a police officer of at least the rank M‘lnspecmr has
in writing authotized that entry to those premises 8

T Mere reference 1o 'the suspects’ is too vague o savisfy s 153(6): Ve der Pl o The Cronar Cowrs ar Kingion
[2013] 1 WLE 3704,

2 B v Central Crivsinal Conrr ex p AID Holdings Ledd [1992] Crim LR 669, The particulariy sequired will
depend upon the breadeh of the investigarion in issue, and the question of where the balanee lies in an
individual case will rarely be answered by reference o prior authoring: A broad scope of an investigarion
may require a correspondingly broad power of search: 8 {Clenn o Co (Breex)) v Revewne & Customs
Commisdoners [20012] 1 Cr App B 22, For examples of unlawfully broad warrants, see £ (Anand) o Her
Majestys Revewne ¢ Customs [2012] EWHC 2989 (Admin); & (Hague) v City of London Magiserates”
Canerr [2013] EWHC 725 (Admin).

3 R (Energy Financing Teang) v Diveceor of the 3F0 [20006] 1 WLE 13 10 Pover-Hynes o Norawich Magierates
Conrr [2009] ESWHC 15312 (Admin). Authoricy o the concrary (R (Fegpateick) o Chief Consrable of
Wirpnsichalire [1999] 1 WLE 364) has nor been followed: B iAnend) v HAMRC [2012] EWHC 2089
{Admin).

4 PACE, s 15(6). Specificarion in a schedule which is not provided o the occupier will lead o the warrant
being quashed: & (Cilsbal Cach &8 Carey Leal} v Bivmingham Magtiorares” Cowrr [2013] ENWHC 528
{Admin},

3 R (Ewergy Financing Teara) v Divectar of the S0 [2006] 1 WLR 1316; Pover-Hynes o Norweich Magisenates'
Coner [2009] EWHC 19312 (Admin); & (Amand) o HMEC[2012] EWHC 2989 (Admin); Ve der P!
o The Crowst Cowrs ar Kingeeon [2013] 1 WLE 3706, paras 31-67. Authority wo the conorary (8 (Fire-
pattricki o Clief Consrable of Warndolkshive [1999] 1 WLE 564) has not been followed. CE the approach
in R (Afed) v ¥k Magierates Cowre [2012] EWHC 3030 (Admin).

B ibid, s 13(3).

ibid, 5 15{3A).

B ibid, s 16{3B).

-y
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516 contains procedural requirements for the conduct of searches 1 Persons named on the
warrant may accompany the constable 2 A person so authorized has the same powers as the
constable whom he accompanies in respect of the execution of the warrant, and the seizure
of anything to which the warrant relates? However, he may exercise those powers only in
the company, and under the supervision, of a constable.

1 Ree also Code B, issued under s 66 of PACE.

2 PACE, s 16(2). Ifa person not named on the warrant accompanies the constable in the execution of the
warrant then the encry, search, and seizure will be unlawful: Crross o Seecbueek Crosen Coser [1999] QB
338 (presence of American investigator not named on the warrant unlawful). Therefore, if foreign
investigarors wish ro be present then this must be made clear in the request and they should be named
on the warrant.

3 ibid, s 1G(2A).

4 ibid, s 16(2B).

The entry and search must take place within one month of the date of the warrant,’ and
must take place at a reasonable hour unless the constable executing it considers that this
would frustrate the purpose of the search.2 The constable must identify himsell 1o the
occupier (or other person present), produce the warrane, and supply him with a copy of it.3
If no one is present then a copy of the warrant must be left ar the premises 2 § 16(8)
provides that the search must be a search 1o the extent required for the purpose for which
the warrant was issued.5 It follows that if items are seized which fall ourside the terms of the

warrant then their seizure will be unlawful unless the items seized can properly be described
as de minimis® or unless their seizure is permitted by s 197

ibid, s 16(3).

ibid, s 16(4]).

ibid, s 16(5) and 16(6).

ibid, 5 16(7].

The dominant purpose for execution {although not necessarily the tming of the execurion) must be thar

for which the power of search has been conferred: 8 o Soncbeank Crove Conrr ex p Bowdes [1998] AC

G41; R (Pearce) v Metrapolitan Folice Conmisioner 201 3] EWCA Civ 860,

6 R o Chisf Constabile of Warioickibive ex p Fiezpareick [1999] 1WLE 564, 575; 8 o Searfivard Crowne Cor
ex p Sorcky Defries [1996] Crim LR 195; bur of 8 v Chesrerfield fuiricer ex p Sramdey [2000] QB 576 ar 588
where these decisions were doubred on this poine. Pare 2 of the Criminal Justice and Police Ace 2001
conrains provisions allowing all the marerial 1o be seized for later examination and remern of che
privileged marerial o address the fssues raised by Srambey — see R fon the applicasion of Bl Kurvd) ¢
Winchester Crmen Court ¢ awre [2012] Crim LR 138,

7 The wial judgment of Poole | in ferernavional Frper Coneerrers v Chief Constable of the Ciry of Lonaon

FPolice [2004] EWHC 957 (QB), paras 57601, reviews the relationship berween ss 16 and 19 PACE and

concludes thar a search thar extends beyond the rerms of the warrant and engages 5 19 is not, by virooe

of thar, rendered unlawful by s 16(8). Having enrered premises, the officers may search and seize

PLSWANT [0 3 Warkant of may seize pursuant o their powers under s 19 of the Act. A scarch under che

warrant is limived to the extent required for the purpose for which the warran was issued. Bur an officer

cngaged in a search under a warrant may seize under s 19 if he has reasonable grounds for believing thar
an irem has been obrained in consequence of the commission of an offence or if it is evidence in relation

o an offence he is investigaring or of any other offence. Even if irems ourside the warrant or s 1% ane

removed, thar does not render the whaole search unlawful. Tt is unlawful only in respeer of those inems. See

also generally R (Hicks) v Commiisioner of Police of the Merrapels [2012] EWHC 1947 (Admin),

paras 228-243.

W oo W k=
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Ohnice a circuit judge has made an ex parte order issuing a warrant pursuant to Schedule 1,
para 12, he has no power to review or rescind the order, even if it can be shown that he made
it on an erroneous basis, having been given inaccurate or incomplete information. ! Instead,
the aggrieved party must apply directly for judicial review.2 In Barclays Bank ple ( Trading as
Barclaycard) v Taylor® the Court of Appeal held thar, irrespective of whether a notice under
Schedule 1 of PACE is defective, an access order once made, being valid on its face, is fully
effective until set aside by due process; and that since a banker’s duty of confidentiality 1o
his client is qualified by the exception of disclosure under compulsion of Taw, 2 bank which
complies with an access order is not thereby in breach of its duty 1o its client.® The same
principles apply 1w search warrants generally.s

T Whether under s 3% of the Criminal Justice and Police Act 2000 (8 (Gosde) o Mottingham Croun Court
[2013] ENWHC 1726 (Admin), para 31; & (Chawdbary) o Brivel Crenm Courr [2016] 1 WLE 631); or
atherwise (R o Liverpool Cronn Conr ex p Wimpey ple [1991] COD 3700

2 F (Croade) v Nemingham Crown Coer [2003] ENHC 1720 (Admin), para 31; Lees v Solihull
Magistrares’ Courr [2013] EWHC 3779 (Admin), para 50; Haralombous o St Afbans Croswen Court
[2018] UKSC 1. para 10

3 [1989] 1 WLE 10660.

4 The court went on ro say thar since such an order could not be made by consent and the responsibiliny
for deciding whether the access conditions were satisfied rested with the judge making the order, and
since the public interest in assisting the pelice investigation of crime might be fruscrared if the account
halder knew of the application, it is not necessary for the purpose of giving business efficacy 1w the
banker—client relationship to imply an obligation thar the bank. in the absence of special circumstances
known only o iself, should either appase or probe the application or supporting evidence, or thar it
should inform its client of the applicarion.

3 A warrant is valid unless and until i is quashed. Uneil quashed it remains a lawful authoriy and

justification for any entry or seizure iFsuch s in accordance with is terms"s AC 0 Nostinpham Mapisrates

Coserr [2013] EWHC 3790 (Admin), para 23, citing 8 ((osde) v Nomingham Crown Coner [2013]
EWHC 1728 (Admin), para 52 and MeGraeh o Clidef Conirable of the Royal Ulser Constabulary [2001]
2AC T3

In R (Bn:gﬁr) v Central Criminal Conre [2000] 1 WLR 662 the Divisional Court held that
where the first set of access conditions in Schedule 1 is found o be fulfilled, the fact thar
compliance with the order by the person ordered 1o make production may invalve him in
incriminating himself is not per se 4 reason for not making an order,

(3) Lke ﬂf the powers in Pare 2 qf the Police and Criminal Fvidence Acr 1984

following a request for mutual assistance

Having considered their domestic effect, the use of the Part 2 procedures in the mutual

assistance context can now be examined. In summary, the territorial authorty may under

CICA 2003, s 13(1)(b) direct that a search warrant or production order? be applied for

under s 16 of the Act.2 § 16 provides that search warrants under Pare 2 of PACE may be

issued in respect of overseas criminal conduct provided that the condition of dual
criminality is saisfied.

T S 13(1)(b) in fact refers only 1o warranes and not orders. Thar was a legislative oversight and s 13{1){b}
should be read as if ir did include power to disect thar a producrion order should be applied for under
PACE 1984, Sch 1: & (Secvetary of Stave for the Howme Depavrment) v Southapare Crown Cosrr [2014] 1
WLR 2529.

2 Note, however, that the question of whether material is likely 1o be relevant and of substantial value is vo
be assessed on a necessanily more circumscribed basis than if the warrann were being sought in aid of a
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domestic prosecution or investigation. [nternational MLA instruments operare on the basis of a high
level of murual truse berween signatory stares, and mini-trials to determine the degree of relevanee of
materials ro a furure rrial in another stare are nor consistent with thar principle. In general, assertions of
relevance in an MLA request will be sufficient o migger the UK's dury o obrain and submic che
marerials: Vaw der Pifl o Seceerary of State for the Home Department [2014] EWHC 281 {Admin).

Continuity evidence is capable of passing the west for relevance and marersaliny.

516(1) of the CICA 2003 provides that Part 2 of PACE is to have effect as if references o
indictable offences in s 8 of and Schedule 1 to the Act included any conduct which
constitutes an offence under the law of a country outside the UK, and would, if it occurred
in England and Wales, constitute an indictable offence.?

1 Sec CICA 2003 s 16(3) in rdation o MNorthern Ireland. As with exeradition, thar dual criminaliny
assessment requires an cssentially Facrual racher than legal comparison, and does not require precise
correlation of the clements of the respecrive offences. Where, therefore, on a fraud allegation, the
cquivalent German offence required no showing of dishonesty, bur allegarions of dishonesty ran through
the facrual allegarions, the requirement was sarisfied: Braskfield Aviarion fnrernavional Lid v Guedldford
Craws Conrr [2005] EWHC 3465 {Admin).

But an application for a warrant or order by virtue of s 16(1) may be made only in
pursuance of a direction given under s 13 (s 16{2){a)), or if it is an application for a warrant
or order under s 8 of, or Schedule 1 to, the Police and Criminal Evidence Act by a constable
fior the purposes of an investigation by an international joint investigation team of which he
is a member (s 16(2) (b)),

An “international joint investigation team’ has the meaning given by s 88(7) of the Police
Act 1996.7 Thus, where the application has been made by the member of such a team, a
direction by the Secretary of State need not have been given. § 16(2)(b) thus allows joint
investigation teams to investigate cases of serious criminal activity with links o one ar more

Member State? in the UK.

i, any investigation veam formed in accordance with any Framework Decision on joint investigation
reamns O] L162/1, 200.6.02; the EU Convention on Mural Assistance in Criminal Marers and s
Protocol; or any international agreement o which the UK is a party and which is specified for che
purposes of this s in an order made by the Secretary of Srare.

2 This provision implements Arc 13 of the EU Convention on Murual Assistanee in Criminal Marers
fenritled ‘Joint investigation reams’). Their purpose is to carry our joint investigations into crimes with
cross-horder elements, with a view to improving and speeding up che investigation of such crimes.

(4) Warrants under section 17 of the Crime (International Co-operation) Act 2003

S5 17(1) of CICA 2003 provides that a JP may issue a warrant under s 17 if he is satisfied,
on an application made by a constable, that eriminal proceedings have been instituted
against a person in a country outside the UK, or a person has been arrested in the course of
a criminal investigation carried on there; the conducr constituting the offence which is the
subject of the proceedings or investigation would, if it vecurred in England and Wales
constitute an indictable offence;? or there are reasonable grounds for suspecting thar there
is on premises in England and Wales?2 occupied or controlled by that person evidence
relating to the offence ?
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1 In Morthern Ireland, an arrestable offence.

2 (O Morthern Ireland.

3 As under s 16, assessment of relevanee will be addressed primarily by reference o the content of, and
assertions within, the MLA request: Vin der Pi o Seceeary of State for the Home Deparmgent [2014]
EWFHC 281 (Admin).

Awarrant under s 17 may authorize a constable o enter the premises in question and search
the premises to the exvent reasonably required for the purpose of discovering any evidence
relating to the offence, and to seize and rerain any evidence for which he is authorized o
search.

By virtue of s 26(1) a court in England and Wales or Northern Ireland, ora JT may not issue
awarrant under s 17 in respect of any evidence unless the court or justice has reasonable
grounds for believing that it does not consist of or include items subject to legal privilege.

A warrant issued under s 17 is subject to the safeguards in ss 15 and 16 of PACE. An
application for a warrant under s 17(1) may be made only in pursuance of a direction given
under s 13,

Article 10 of the Crime (International Co-operation) Act 2003 (Exercise of Functions)
Order 2013" provides thar any function conferred on a constable under s 17 may be
exercised by an officer of Revenue and Customs where the Commissioners have given a
direction under s 13 that an application be made for a search warrant.

1 81 2013/2733.

(5) Giving the direction under the Crime (International Co-operation)
Art 2003, secrion 13

Where the Secretary of State has made a direction under CICA 2003, s 13(1)(b) following
a request for mutual assistance, one of four? forms of application may be made by either a
constable or an officer of Revenue and Customs under ss 16-17:2

= an application for a search warrant under s 8 of PACE;

= an application for a production order under Schedule 1 of PACE:

* an application for a search warrant under Schedule 1 of PACE, in each case, with the
term indictable offence being read as including any conduct which is an offence under

the law of 2 country or territory outside the UK and would constitute such an offence if

it had oceurred in the UK; or
= an application for a warrant under s 17.

U R o Cenvad Criminal Conr ex p Propend Finanee Praperty Lid [1996] 2 Cr App R 26, 32,

2 Crime {International Co-operation} Act 2003 (Exercise of Funcrions) Order 2003 (81 201 3/2773).

3 5 13(1)ib) in fact refers only wo wareants and not orders. Thar was a legislative oversight and s 13(1){b}
should be read as if ir did include power to disecr thar a producrion order should be applied for under
PACE 1984, Sch 1: & (Secrevary of Stave for the Home Depariment) v Sourfapare Crown Conrr [2014] 1
WLR 25249,
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In R v Central Criminal Court ex p Propend Finance Property Led [1996] 2 Cr App R 26 the
Divisional Court considered whether the Secretary of State was required under the
equivalent provision to s 16 in the Criminal Justice (International Co-operation) Act 1990
to specify in his direction what form of warrant or order should be obtained Laws ] held
thae it should have done so, and that the failure w do so rendered the warranes unlawful:
[n our judgment, the Secretary of State has not only the responsibility of deciding
whether assistance should be given w the requesting state; in our view he muse also
decide what assistance should so be given. § 7{4) authorizes only a unitary direction,
specifying a particular form of application . Ir was submirtted to us by [counse] for
the Secretary of State] that the police possess an experience and expertise in the
administration of the PACE procedures which the Secretary of State does not share.
But he has specific responsibilities under the Act of 1984 to oversee certain processes
by the police: see s 66. 50 thar submission does not, in our judgment, assise the
Secretary of State.!

1 This passage was, however, doubred by Brooke L] in an afirer dicta in £ o Senfboark Crown Cowrr ex p
s, Unreported, 24 July 1998 (GO 175998). He preferred a construction of s 7 which permirred che
Secrerary of Stare o leave in wo the police w decide whether a producton order or search warrant under

Sch 1 of PACE should be obrained.

(v) Transmision of the evidence

Once the request has been executed and the evidence been obtained either in proceedings
under CICA 2003, s 15 before a nominated court, by the SFO, or using the powers ins 16
and 17, the evidence may be transmitted to the requesting state either directly or indirectly.

In relation to proceedings before a nominated court, para 6(1) of Schedule 1 of the CICA
2003 provides that the evidence received by the court is to be given to the court or authority
thae made the request or to the territorial authority for forwarding wo the court or authority
thae made the request. So far as may be necessary in order 1o comply with the request where
the evidence consists of a document, the original or a copy is to be provided, and where it
consists of any other article, the article isell, or a description, photograph, or other
representation of it, is to be provided {para 6(2]].

By s 2(8A) of the Criminal Justice Act 1987, any evidence obtained by the Director for use
by an overseas authority must be given to the overseas authority which requested it, or given
to the Secretary of State for forwarding to that overseas authority. If the Director makes a
direct transmission he will normally require the provision of an undertaking that the
document or other information obtained will not be used other than in criminal prosecu-
tions arising from the investigation set out in this letter of request, without the prior
consent of the Secretary of State for the Home Deparement.

519(1) of CICA 2003 allows any evidence seized under s¢ 1618 to be sent direcely by a
constable to the requesting court or authority, unless the requesting tertitory is not a party
to the EU Convention on Mutual Legal Assistance on Criminal Matters, in which case the
evidence will be sent to the territorial authority for forwarding to the requesting court or
authoriry.
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T See Government Explanarory Motes to CICA 2003, para 65.

Art 11 of the Crime (International Co-operation) Act 2003 (Exercise of Functions) Order
20137 provides that any function conlerred under s 19 on a constable in England and Wales
or Northern Ireland must be exercised by an officer of Revenue and Customs instead of a
constable where the evidence has been seized by an officer of Revenue and Customs under
a search warrant or production order issued by virtue of s 16, or a search warrant issued
under s 17, An7 provides that the Commissioners may exercise the function under s 19 of
forwarding evidence to the court or authority which made a request for assistance where
that evidence has been obtained by an officer of Revenue and Customs under or by virtue
of the 2013 Orders.

1 81 2013/2733.

Whilst the point is not free from doulbt, it would appear that the Secretary of State or other
rerritorial authority retains a discretion w transmit the evidence and that it could decline o
do so if it would not be appropriate. Specifically, the Secretary of State is bound 1o act in
accordance with the obligations of the Human Rights Ace. Whilst in the absence of any
objection from the persons affected the Secretary of State is entitled to forward the material
received from the executing authority to the requesting state, where an objection is raised
the Secretary of State should not forward the marerial until the question has been resolved.!

T Gross v Southivart Croun Conrt, Unreporved, 24 July 1998 (COM739/98).

The representatives of the foreign state are permitted to have some limited access to the
documentation prior to ity transmission for bona fide purposes connected with the
execution of the request, and no unlawful transmission takes place if they are merely
permitted o see the documents or 1o take notes about them.!

VR o Secreary of Stse fir the Honge Deparoment ex p Fininvese Spa [1997] 1 WLR 743, 797-8: K v Cenrral

Criminal Canert e p Propend Properey L [1996] 2 Cr App R 26, 32-3; R o Seebwark Crown Courr ex
o Sevsley Diafries [1996] COD 117,

(1) Uke of the evidence in the requesting state

CICA 2003 does not on its face limit the use of the evidence to the reasons it is needed as
listed in the request. However, once the evidence has been transmitted o the requesting
state it is not [ree to use it as it wishes. Before transmission takes place, the UK Central
Authority generally requires the requesting authority 1o provide an undertaking thae the
evidence will only be used for the purposes for which assistance was granted, that is, that no
document or other information obrained will be used other than in the eriminal prosecu-
tions arising from the investigation set out in the letter of request without the prior consent
of the Secretary of State.!

T Para 32{3) of the Harare Scheme contains a specific restricrion to this effecr. Some countries, eg
Swizerland, have entered reservarions o Art 20h) of the European Convention on Muroal Assisrance
1959 requiring such an undertaking before assistance will be grven. The UK did not enter a reservarion
bur does require an underraking; of CICA 2003, s % which provides a starurory limitation in respect of
evidence obrained from abroad for wse in the UKL See. generally, the discussion of the genesis of 5 9 in
Crown Prasecusion Service v Golidl [2013] Fam 276,
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This form of undertaking provides a form of ‘specialty protection’ analogous to thar which
exists for extradition defendants.

(vi) Hearing evidence ﬁwrr the UK E:_y television or :eeﬂ#p.ﬁanf link

Sections 30 and 31 of CICA 2003 introduce new measures to allow evidence of witnesses
(not defendants) to be taken in the UK and wransmicted by television or l.e]a:ptmne o
criminal proceedings being conducted abroad.

(1) Television links

5 30 applies where the Secretary of State receives a request from an authority mentioned in
5 30(2) (‘the external authority’), for a person in the UK to give evidence through a live
television link in criminal proceedings before a cowrt in a country owtside the UK. For these
purposes, criminal proceedings include any proceedings on an appeal before a court against
a decision in administrative proceedings.

The authority referred o in s 30{2) is the authority in that counery which appears to the
Secretary of State to have the function of making requests of the kind to which this s

applies.

Unless he considers it inappropriate to do so, the Secretary of State must by notice in
writing nominate a court in the UK where the witness may be heard in the proceedings in
question through a live television link (s 30(3)).

By s 30(4) anything done by the witness in the presence of the nominated court which, if

it were done in proceedings before the court would constitute contempt of court, is to be
treated for that purpose as done in proceedings before the court. Any statement made on
oath by a witness giving evidence in pursuance of s 30 is to be treated for the purposes of s
1 of the Petjury Act 1911 as made in proceedings before the nominated court.

Part 1 of Schedule 2 (evidence given by eelevision link) contains detailed provisions
concerning evidence by television link. Subject to s 30(4) and (5) and the provisions of that
Schedule, evidence given pursuant to this s is not to be treated for any purpose as evidence
given in proceedings in che UK.

(2) Telephone links

531 applies where the Secretary of State receives a request, from an authority mentioned in
s 31{2) ("the external authority’) in a partcipating country, for a witness in the UK give
evidence by telephone in criminal proceedings before a court in that country. Criminal
proceedings include any proceedings on an appeal before a court against a decision in
administrative proceedings.

A-T120 release 13/ul 19

EFTA00022275



C. Requests by Foreign States to the UK [A.7.441]

The authority mentioned in s 31(2) is the authority in that country which appears o the
Secretary of State to have the function of making requests of the kind to which this s

applies.

A request under s 31(1) must specify the court in the participating country; give the name
and address of the witness; and state that the witness is willing to give evidence by telephone
in the proceedings before that court (s 31(3)).

By < 31(4), unless he considers it inappropriate to do so, the Secretary of State must by
notice in writing nominate a court in the UK where the withess may be heard in the
proceedings in question by telephone.

Anything done by the witness in the presence of the nominated court which, if it were done
in proceedings before the court would constitute contemp of court, is to be treared for that
purpose as done in proceedings before the court. Any statement made on oath by a witness
giving evidence in pursuance of this s is to be treated for the purposes of s 1 of the Perjury
Act 1911 as made in proceedings before the nominated coure (s 31(5)).

Part 2 of Schedule 2 contains detailed provisions concerning telephone link evidence,

Subject to s 31(5) and (6) and the provisions of Schedule 2, evidence given in pursuance of

5 31 is not to be weated for any purpose as evidence given in proceedings in the UKL

(3) Overseas requests to freeze evidence in the UK

This section examines the way in which overseas orders 1o freeze evidence located in the UK
can be received and executed in the UK. CICA 2003, ss 20-27 give effect to the principle
of mutual recognition of overseas freezing orders, and implements in part the Framework
Decision Council Framework Decision on the execution in the EU of orders freezing
property or evidence (referred to in this s as the Freezing Framework Decision)

T 2003577 THA, 22 July 200%: O] L 196, 2.08.2003. See para 60 of the Explanatory Mores ro CICA
2003, See generally A v Divecror of Public Prosecnsions [2007] 1 WLR 713, CA: a challenge 1o the
subsranrive reasons for making an overseas restraing order may only be made in the cours of the
requesting stare and is not justciable in the UK cours.

Schedule 4 of CICA 2003 containg amendments to Schedule 4 of the Terrorism Act 2000
which provide for mutual recognition of freezing orders in relation 1o terrorist property.

{viz) Recetving an overseas freezing order

S 20 of CICA 2003 sets out the conditions that must be met before the territorial authorivy
in the UK, namely the Secretary of State or the Lord Advocare, sends the overseas freezing
order 1o a court to be considered for execution under s 21.
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5 20(1) provides that s 21 applies where an overseas freezing order made by a court or
authority in a ‘participating country'? is received from the court or authority which made
or confirmed the order by the territorial authority for the part of the UK in which the
evidence to which the order relates is situaed.

T By CICA 2003, s 51(2), a participaring country means Denmark or the Republic of Ireland and any
other country designared by an order made by the Secretary of Stare or, in relation 1o Scotland, the
Scorrish Ministers. Existing Orders made under s 51(2) are ser our ar n 156, paraparaparaparapara

An overseas [reezing order is an order for protecting, pending ies transfer to the participat-
ing country, evidence which is in the UK, and may be used in any proceedings or
investigation in the participating country, and in respect of which the lollowing require-
MENLS are met.

* the order must have been made by a court exercising eriminal jurisdiction in the country;
a prosecuting authority in the country; or any other authority in the country which
appears to the territorial authority to have the function of making such orders (s 20(3));

* the order must relate to criminal proceedings instituted in the participating country in
tespect of a listed offence,2 or a criminal investigation being carried on there into such an
offence (s 2004));

* the order must be accompanied by a certificate which gives the specified informarion;?
but a certificate may be treared as giving any specified information which is not given in
it if the territorial authority has the information in question. References in Chapter 2 of
Part 1 of CICA 2003 to an overseas freezing order include its accompanying certificate
(s 2003) )%

= the certificate must be signed by or on behall of the court or authority which made or
confirmed the order; include a statement as to the accuracy of the information given in
it; if it is not in English, include a translation of it into English (or, il appropriate, Welsh)
(s 20(6])%;

* the order must be accompanied by a request for the evidence o be sent o a court or

authority mentioned in s 13(2), unless the cerrificate indicates when such a request is
expected to be made (s 2007]).

1 In relarion o clause 200310c) of the Bill {now CHCA 20003, s 2003)c)) the Arorney-General said during
the Commirres stage in the House of Lords (see HL Dieb 23 January 2003, GO#4 and 83): "L the
purpose of Clause 2003)(c) is to cover all judicial authoricies i other EL counrries. 1 say “other EU
countries” because thar is the limir on the application of this provision. EU judicial aurthorities ane
designared under the 1939 Council of Europe convention, so they are clearly identified ... For many
years, we have been able o execure requeses for mumal legal assistance, including for search and seizure,
by authoriries of this type. 5 7(41(b) of the 1990 Act includes thar oype of person. Thar is re-enacred by
Clause 13{2)(h) of the Bill. 5o the provision merely applies w the new concepr of the freezing order the
same approach thar has already been adopred in relarion v murual legal assistance. It has nor caused any
difficulries in pracrice. It must be available for the enforcement of overseas freczing orders.”

2 A listed offence means an offence described in Arc 3(2) of the Council Framework Decision, or an
offence prescribed or of a descriprion prescribed by an order made by the Secretary of Srare (s 28(3)).

3 Ihy s 28(7), this is any informarion required o be given by the form of cerrificare annexed o the Council
Framework Diecision, or any informarion prescribed by an order made by the Secrerary of Svare. The
standard form of cernificare annexed ro the Council Framework Decision includes: derails of the issuing
judicial authority; derails of the autherity comperent w enforce the freezing order in the isuing srare;
details of the centeal authority responsible for rransmission and receprion of the freezing order (UK and
Ireland only); derails abour the freezing order iself (dare, purpase. execuring procedure, for example);
informarion abour the evidence subject w the overseas freezing order (a precise descripion of the
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properry and its lase known location); derails abour the idenriry of the nameal or legal person suspecred
aof the offence (or convicred thereof); derails as o whether the execuring stare should confiscare, secure
and/or rransfer che evidence o the issuing stare: a description of the relevane grounds for the freezing
order; and a summary of facrs as known to the issuing judicial authoriey as well as the legal remedies
againar the freezing order for interested parties, including bona fide third partes, available in the isuing
srate.

(vitt) Neminating a court

8 211 }a) of CICA 2003 provides that if the conditions of s 20 are met the tertitorial
authority must nominate a court in England and Wales or (as the case may be) Northern
Ireland o give effect to the overseas freezing order; send a copy of the overseas freezing
order to the nominated court and o the chiel officer of police for the area in which the
evidence is situated; and tell the chief officer which court has been nominared.

The nominated court is to consider the overseas freering order on its own initiative within
a period prescribed by rules of court (s 21(3)). Before giving effect o the overseas freezing
order, the nominated court must give the chief officer of police an opportunity to be heard

{s 21(4)).

The court may decide not w give effect to the overseas freering order only if, in its opinion,
one of the following conditions is met (s 21(4)). The first condition is that, if the person
whose conduct is in question were charged in the participating country with the offence o
which the overseas freezing order relates or in the UK with a corresponding offence, he
would be entitled to be discharged under any rule of law relating o previous acquiteal or
conviction (s 21(6)). The second condition is that giving effect 1o the overseas freezing

order would be incompatible with any of the Convention rights within the meaning of the
Human Rights Act 1998 (s 21(7)).

{ix} Giving effect to the overseas freezing order

822 of CICA 2003 provides the mechanism whereby the nominated court gives effect o
the overseas [reezing order.

8 22(1) provides that the nominated court is to give effect to the overseas freezing order by
issuing a wartant authorizing a constable to enter the premises to which the overseas
freezing order relates and search the premises to the extent reasonably required for the
purpose of discovering any evidence to which the order relates, and to seize and retain any
evidence for which he is authorized to search. But, in relation to England and Wales and
Marthern Ireland, so far as the overseas freezing order relates to excluded marterial or special
procedure material! the court is to give effect to the order by making a production order
(s 22{2)).

T As defined in CICA 2003, s 28(3).
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5 26(1) provides that the court may not issue a warrant under s 22 in respect of any
evidence unless the court has reasonable grounds for believing that it does not consist of or
include items subject to legal privilege, excluded marterial, or special procedure material. §
26(1) does not prevent a warrant under s 22(5) being issued for special procedure material
or excluded marerial.

A production order is an order for the person who appears to the court to be in possession
of the material to produce it o a constable before the end of the period of seven days
beginning with the date of the production order or such longer period as the production
order may specify. The constable may rake away any material produced to him under a

production ordet; and the material is to be treated for the purposes of's 21 of PACE as if'it
had been seized by the constable (s 22(3)).

It a person fails to comply with a production order, the court may (whether or not it deals
with the matter as a contempr of court) issue a warrant under s 22(1) in respect of the
material to which the production order relates (s 22(5)).

5 23 provides that the nominated court may postpone giving effect to an overseas freezing
order in respect of any evidence in order to avoid prejudicing a criminal investigation which
is taking place in the UK or, if under an order made by a court in criminal proceedings in
the UK, the evidence may not be removed from the UK.

ix) Evidence seized wnder the ovder

5 24(1) of CICA 2003 provides that any evidence seized by or produced to the constable
under s 22 is 1o be retained by him uncil he is glven a notice under s 24(2) or authorized w0
release it under s 25(2).

By s 24(2), if the overseas frecring order was accompanied by a request for the evidence to
be sent to a court or authority mentioned in s 13(2), or the territorial authority subse-
quently receives such a request, the territorial authority may by notice require the constable
to send the evidence to the court or authority that made the request.

(xi) Release of evidence held under the ovder

On an application made by a person mentioned in CICA 2003, s 25(1), the nominated
court may authorize the release of any evidence retained by a constable under s 24 if, in its
opinion the condition in s 21(6) or (7) is met (double jeopardy and human righis), or the
overseas freezing order has ceased to have effect in the participating country.

In relation to England and Wales and Northern Ireland, the persons who may make such
an application are the chief officer of police to whom a copy of the order was sent, the
constable, or any other petson affected by the order (s 25(2)).
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If the territorial authority decides not to give a notice under s 24(2) in respect of any
evidence retained by a constable under that section, the authority must give the constable
a notice authorising him o release the evidence (s 25(4)).

lc) Requests for UK bank transaction information

Chapter 4 of Part 1 of CICA 2003 provides for the disclosure of banking information in
connection with eriminal investigations in EU Member States or other designated states.?
Chapter 4 implements the 2001 Protocol to the EU Convention on Mutual Assistance in
Criminal Matters 2 The purpose of the Protocol is 1o tackle serious erime, in particular
economic ctime and money laundering. Countries participating in the 2001 Protocol are
abliged to identify, provide information about, and monitor bank accounts ar the request
of other participating countries, subject to certain restrictions and conditions which are
explained in more detail below. The 2001 Protocol obliges participating countries o
establish mechanisms whereby they can provide the stipulated information. The manner in
which they do so is left to individual participating countries.

T CIEA 2003, sa 37—41 apply to Scotland. CICA 2003, 55 32-36 came into foree on 1 Movember Z006:
Crime {International Co-operation) Act 2003 (Commencement Mo 3) Oeder 2006 (51 2006/2811).

2 (] 326, 21.11.2001, 1. See also the Explanatory report to the Prowcol 1o the 2000 Convention on
murual assistance in criminal marters berween the Member Stares of the European Union, O © 257,
24102002, p 1.

(i) Request for customer information from a UK financial institution

(1) Receipt of vequest

CICA 2003, s 32 applies where the Secretary of State receives a request from an authority
mentioned in s 32{2) for customer information to be obrained in relation to a person whao
appears to him to be subject to an investigation in a participating country? into serious
criminal conduct.

T A pariciparing countey means Denmark or the Republic of Treland, and any other country designared
by an order made by the Secretary of Stare or, in relarion o Scotland, the Scortish Ministers: CHCA 2003,
s 31(2). Exisring Ovrders made under s 31(2) are ser our ar n 136,

The authority mentioned in s 32(2) is the authority in a partcipating country which
appears to the Secretary of State to have the function of making requests of the kind o
which this s applies.

After receiving a request the Secretary of State may direct a senior police officer? to apply,
of arrange for a constable to apply, for a customer information order; or direct a senior
customs officer? to apply, or arrange for a customs officer o apply, for such an order

{5 3203)).% During the debuate on the Crime (International Co-operation) Bill the Minister
said:
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One of the matters that the Secretary of Seate will take into account will be whether
the request contains the information specified in Article 1 of the protocol, in
particular che conditions in Article 1{4). That includes, for example, the requirement
thar the requesting authority stare why it is considered thar the requested information
is likely to be of substantial value to the investigation. [f that information is not given,
refusal may follow. The test is the same as one of the tests under domestic law in
PACEAWe are confident, thercfore, that we will not be allowing fishing expeditions.

1 ie, a police officer who is not below the rank of superintendene: CICA 2003, 5 46(1).

2 i, a customs officer who i nor below the grade designared by the Commissioners of Customs and Excise
as equivalent ro the rank of superintendent: CICA 2003, s 46{1).

3 HL Db 27 Januwary 2003, cc 128GC.

4 The question of whether marerial is likely o be relevant and of subsrancial value is o be assessed ona
necessanly more circumscribed basis than of the warranr were being soughr in aid of a domesnic
prosecution or investigarion. [nrernational MLA instruments operare on the basis of a high level of
murual truse berween signatory stares, and mini-trials o determine the degree of relevance of marerials
o a furure trial in anocher stare are not consistent with thar principle. In general, assermons of relevance
im an MLA request will be sufficient o wrigger the UK dury to obrain and submir the marerials: Ve der
FPiil v Secrevary of Stave for the Home Deparimen [2004] EWHC 281 {Admin). Continuiry evidence is
capable of passing the rest for relevance and marerialiny.

5 32(4) defines a customer information order to be an order made by a judge! that a
financial institution? specified in the application for the order must, on being required o
do so by notice in writing given by the applicant for the order, provide any such customer
information as it has relating o the person specified in the application.

1 icin England and Wales, a judge entitled ro exercise the jurisdiction of the Crown Coure: CICA 2003,
s 46(5)(a).

2 CICA 2003, 5 46(4) defines a ‘financial institution’ o be a person who is carrying, on business in the
regulated secror, and in relation w a customer informarion order or an account monitoring order,
includes a person who was carrying on business in the regulated secror ar a time which is the tdme o
which any requirement for him to provide informarion under the order is o relare. “Business in che
regulated secror” is to be interpreved in accordance with Sch 9 o POCA.

A flinancial institution which is required to provide information under a custamer infor-
mation order must provide the information to the applicant for the arder in such manner,
and at or by such time, as the applicant requires (s 32(5)). A customer information order
has effect in spite of any restriction on the disclosure of information (however imposed)
(s 32(7)). Thus a financial insttion may lawlully disclose information under a customer
information order in spite of the duty of confidentiality it owes 1o the account holder.

‘Customer information’ is defined in s 32(6) by reference 1o the definition of that term in
POCA. S 32(6) of CICA 2003 provides that s 364 of POCA (meaning of customer
information), except s 364(2)(F) and (3)(i), has elfect for the purposes of s 32 as if it were
included in Chapter 2 of Part 8 of POCA. 5 364(1) provides that ‘customer information’,
in relation to a person and a financial institution, is information whether the person holds,
or has held, an account or accounts or any safe deposit box at the financial institution
{whether solely or jointly with another) and (if so) information as to the marters specified
in s 364(2) if the person is an individual; and the marters specified in s 364(3) if the person
is a company or limited liability partnership or a similar body incorporated or otherwise

established outside the UK.
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C. Requests by Foreign States to the UK [A.7.520]

Customer information obtained in pursuance of a customer information order is to be
given to the Secretary of State and sent by him to the authority which made the request

{s 32(8)).

formation
order. § 34(1) provides that a financial institution is guilty of an offence if without
reasonable excuse it fails to comply with a requirement imposed on it under a customer
information order. A financial institution guilty of an offence under s 34(1) is liable on
summary conviction to 1 fine not exceeding level 5 on the standard seale.

It is an offence for a financial institution to fail to comply with a customer i

A financial institution is also guilty of an offence if, in purported compliance with a
customer information order, it makes a statement which it knows to be false or misleading
in a material particular, or recklessly makes a statement which is false or misleading in a
material particular. A financial institution guilty of an offence under s 34(3) is liable, on
summary conviction, to a fine not exceeding the statutory maximum, or on conviction on
indictment, to a fine,

(2} Making, varying, and discharging a customer information order

Ajudge may make a customer information order, on an application made to him pursuant
to a direction under s 32(3), if he is satisfied that the person specified in the application is
subject to an investigation in the country in question; the investigation concerns conduct
which is serious criminal conduct;! the conduct constitutes an offence in England and
Whles or (as the case may be) Northern lreland, or would do were it to occur there; and the
order is sought for the purposes aof the investigation (s 33(1)).

1 CICA 2003, s 46(3) provides thar serious criminal conducr means conduer which constirures an affence
o which A 103) of the 2000 Protocol applies, or an offence specified in an order made by the Secrerary
aof Stre o, in relation o Scotland, the Scorrish Ministers for the purpose of giving effect o any decision
aof the Council of the EU under Are 1(6). Article 1(3) of the Prorocel includes inter alia offences which
are punishable by 2 maximum rerm of imprisopment of ar least four years in the requesting Member
Srare and two vears in the requested srare.

The application may be made ex parte woa judge in chambers (s 33(2)). The application
muy specily: all financial institutions; a description, or particular deseriptions, of financial
Institutions; or a parli::u]ar financial institution or particular financial institutions

{s 33(3)).

The court may discharge or vary a customer information order on an application made by
the person who applied for the order, a senior police officer, a constable authorized by a
senior police officer to make the application, a senior customs officer, or a customs officer
authorized by a senior customs officer 1o make the application (s 33(4)).
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(tr) Requests to the UK to monttor bank accounts

Sections 35 and 36 implement Are 3 of the 2001 Protocol in relation to incoming requests
for account monitoring orders. Art 3 provides for requests to be made for a specified bank
account to be monitored during a specified period of time. Such a request might be made
subsequent to an Art 1 request for bank details or in cases where the investigator already has
the details of the relevant acecount. Account monitoring procedures were introduced in the
UK under the Proceeds of Crime Act 2002,1 but separate provision is required in this Act
to ensure that the UK can respund to all requests that meer the requirements al the 2001
Protocol, which has a wider scope than POCA.

1 HBee POCA, s 370,

(1) Request for an account monitoring ovder

535 of CICA 2003 applies where the Secretary of State receives a request from an authority
mentioned ins 33(2) for account information to be obtained in relation to an investigation
in a participating country? into criminal conduet.

1 A panicipating country means Denmark or the Republic of Ireland and any other countey designarted by

an order made by the Secrerary of Stare or, in relation w Scotland, the Scormsh Ministers.: CICA 2003,
5 51(2). For cxisring Orders made under s 31(2), sec n 156,

The authotity referred to in s 35(2) is the authority in that country which appears to the
Secretary of State to have the function of making requests of the kind to which this s

applies.

The Secretary of State may direct a senior police officer’ w apply, or arrange for a constable
to apply, for an account monitoring order; or direct a senior customs officer? to apply, or
artange for a customs officer to apply, for such an order.

1 ie, a police officer who is not below the rank of superintendenr: CICA 2003, s 4601).
2 i, a customs officer who is nor below the grade designared by the Commissioners of Customs and Excise
as equivalent o the rank of superintendent: CICA 2003, s 46(1).

An account monitoring order is an order made by a judge thar a financial institution?
specified in the application for the order must, for the period stated in the order? provide
account information of the deseription specified in the order 1w the applicant in the
manner, and at or by the time or times, stated in the order (s 35(4)). An account monitoring
order has effect in spite of any restriction on the disclosure of information (however
imposed) and so overrides the institution’s duties of confidentiality (s 35(6)).

T CICA 2003, 5 4004) defines a ‘financial institution’ w be a person who is careying on business in the
regulared secror, and in relation o a customer informarion order or an account monitoring order,
includes a person who was carrying on business in the regulared secvor ar a dime which is the tme o
which any requirement for him o provide informarion under the order is o relare. “Business in che
regulated sector” is o be interpreted in accordance with Sch 9 oo POCA.

2 In relation o this period the Government's Explanatory Noves o CICA 2003, para 98 comment: ‘Article
3(3) af the 2001 Protocol provides thar the order shall be made with due regard for the national law of
the requested Member Srare. Under the Proceeds of Crime Act 2002, account monitoring orders may be
made for a period of up ro 90 days and the same resericoon will apply o requests under the 2001
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Protocol. Mo limir is stated because the arrangements will be made berween the relevane authorities on
a case by case basis, as provided for in arricle 3(4) of the 2001 Protocol.”

Account information is informarion relating 1o an account or accounts held at the financial
institution specified in the application by the person so specified (whether solely or joindy
with another) (s 35(%)).

Account information obtained in putsuance of an account manitoring arder is to be given
to the Secretary of State and sent by him to the authority which made the request (s 350770

(2) Making, varying, or discharging account monitaring orders

CICA 2003, § 36(1) provides that a judge may make an account monitoring order, on an
application made to him in pursuance of a direction under s 35(3), il he is sarisfied that
there is an investigation in the country in question into criminal conduct, and the order is
sought for the purposes of the investigation.

The application may be made ex parte to a judge in chambers (s 36(2]).

The application may specify information relating to all accounts held by the person
specified in the application for the order at the financial institurion so specified; a particular
description, or particular descriptions, of accounts so held; or a particular account, or
particular accounts, so held (s 36(3)).

The court may discharge or vary an account monitoring order on an application made by
the person who applied for the order; a senior police officer, a constable authorized by a
senior police officer to make the application, a senior customs officer, or a customs officer
authorized by a senior customs officer wo make the application (s 36{4)).

Aceount monitoring orders have effect as if they were orders of the court (s 36(3)).

(3) The affence of disclosure in relation to customer information orders and account
FOHIArIng orders

In order 1o be effective it is obvious that customer information orders and account
monitoring orders must remain confidential. § 42 of CICA 2003 makes it an offence for a
financial institution or its employees o disclose information abourt these orders.

5 42 applies where a financial institution is specified in a customer information order or
account monitoring order made in any part of the UK, or the Secretary of State or the Lord
Advocate receives a request under s 13 for evidence to be obtained from a financial
institution in connection with the investigation of an offence in reliance on Arvicle 2
(requests for information on banking transactions) of the 2001 Protocol.
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If the institution, or an employee of the institution, discloses any of the following
information, the institution or (as the case may be) the employee is guilty of an offence
(s 42(2)). That information is that the request to obtain customer information or account
information, or the request mentioned in s 42(1)(b), has been received; thar the investiga-
tion to which the request relates is being carried out; or that, in pursuance of the request,
information has been given to the authority which made the request.

An insticution guilty of an offence under s 42 is liable on summary conviction to a fine not
exceeding the statutory maximum, and on conviction on indictment o a fine.

Any other person guilty of an offence under this 5 is liable on summary conviction o
imprisonment for a term not exceeding six months, or to a fine not exceeding the statutory
maximum, ot to both, and on conviction on indictment to imprisonment for a term not
exceeding five years, or to a fine, or to both.

D. Mutual Legal Assistance in Relation to Restraint
and Confiscation

(a) Introduction

The statutory provisions analysed in this section give effect to the UK international

obligations to assist other states in relation o restraine and confiscation of the proceeds of

crime.! Specific powers relating to the gathering of evidence for use in confiscation matters
are also considered in this section.2 General powers relating o the gathering of evidence
and information including banking information have been considered above in the context
of mutual assistance in the provision of evidence.3

v Sec in particular the Buropean Convention on Laundering, Search Seizure and Confiscation of the
Proceeds of Crime {CETS 141; Ewropean Convention on Mumal Assistance in Criminal Marers
{CETS 30): the EU Convention on Murial Assistance in Criminal Marteers (2000/C197/01) and che
Council Framewaork Decision of 26 June 2001 on Money Laundering, the Idenrificarion, Tracing,
Freezing, Serzing and Confiscarion of Instrumenralities and the Proceeds of Crime (O] 2001 L182/1).

2 Sec paras A7.608 and A7.T14.

3 A number of general powers for requesting evidence from overseas are contained in Chaprer 2 of Pr 1 of
CICA 2003, Secrions 43—45 of CICA 2003 permit UK judicial auchorities o make requests for banking
information 1o foreign srares ar the request of designaned prosecucing authorities in cases of serious
criminal conduer.

The relevant statutory provisions are contained in both primary and secondary legislation.
Part 2 of POCA contains provisions which allow requests for assistance o be made 1w

foreign states by prosecutors in connection with restraint and confiscation.? Pare 11 of

POCA is entitled ‘Co-operation’ and contains enabling provisions for the making of
subordinate legislation for the freezing and realization of the proceeds of crime at the

request of foreign states,? and for the enforcement of orders in the different parts of the
UK.3

A-T130 release 13/ul 19

EFTA00022285



D. Mutual Legal Assistance in Relation to Restraint [A.7.543]

T The Asset Recovery Agency’s funcrions were transferred to SOCA in April 2008: see Serious Crime Act
2007, 5 74, SOCAS funcrions were transferred ro the NCA in 200 3: see Crime and Coures Act 2013,

2 OHCA 2002, s 444, SOCAs funcrions under s 444 were transferred ro che WA in 201 3: see Crime and
Courts Ace 2013, 5ch 8, para 149,

3 POHCA 2002, 5 443,

Three orders have been made using the powers in Part 11 of POCA that are of particular
relevance to this section:

= in relation to requests from foreign states, the Proceeds of Crime Act 2002 (External
Requests and Orders) Order 20051 (referred to in this chapter as the POCA Order) came
into force on 1 January 2006;

* within the different parts of the UK, the relevant orders are the Proceeds of Crime Act
2002 (Enforcement in different pares of the United Kingdom) Order 20022 and the
Proceeds of Crime Act 2002 (Investigations in different parts of the United Kingdom)
Oieder 20033

T 81 2005/3181, as amended by the Proceeds of Crime Acr 2002 (Exvernal Requests and Oeders)
(Amendment) Order 2008 (51 2008/302).

2 51 20023133,

3 S12003/425, asamended by Proceeds of Crime Act 2002 {Investigations in Different Parrs of the Unived
Kingdom) (Amendment) Order 2008 (51 2008/298).

(b) Requests by the UK for assistance in relation to restraint and confiscation

This section considers the powers available to prosecuting authorities in the UK to seek the
assistance of foreign states in relation to restraint and confiscation orders made in the UK.

(i} Requests by the UK for assistance in restraining property abroad

and enforcing confiscation orders

The confiscation provisions of Parts 2-4 of POCA 2002 apply to all of the defendant’s
property wherever it happens to be situated.! It follows thar assistance may be required
from foreign states in order to preserve the defendant’s property to prevent it from being
dissipated prior to confiscation 2 The High Court can also order the defendant o repatriate
his assets held abroad,® and assistance from foreign states may also be needed in order 1w
facilitate this process.

T POCA 2002, 5 84(1).

2 Perry v Sevions Organived Crime Apescy [2013] 1 AC 182, paras 38, 72, 116, The risk of dissiparion may
be inferred from the nawee of the offence alleged: see VIE Capital ple v Nurederele Invernarisnal Carp

[2012] 2 Lloyd's Rep 313, paras 176—178; Abcinf BendvorE Banfas Snoras (In Bankrapcy) v Antosor

[2013] ENWHC 131 {Comm), paras 6307,
3 Dvivecror of Public Prosecurions o Seavfery [2000] 1 WLE 515

Where the UK requires assistance from a foreign state then a lever of request may be sent
under CICA 2003, s 7. In addition, a prosecutor may make a request for assistance under
POCA, s 74 (or in the case of Scotland, s 141 and Northern Ireland, s 222).0 Assistance in
investigations often also takes place informally between police forces via Interpal 2 No
authority is required under English law for a person to request information from another
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petson anywhere in the world 2 The extent to which the foreign state will be able to provide
the assistance sought will depend upon its domestic law.

U Perry v Sevioss Organiced Crivme Agency [2013] 1 AC 182, paras 38, 72, 116,
2 R (Akarcayd v Chief Constabde of Wesr Yorkafive [2017] EWHC 159 {Admin).
3 Perry v Sevions Organisea Crive Agency [2013] 1 AC 182, para 94,

Part 2 of POCA is entitled ‘Confiscation: England and Wales". § 74 is entitled ‘Enforce-
ment abroad” and sets out the conditions which must be satisfied before a request for
assistance in the freezing and realization of property abroad may be made by authorities in
England and Wales to jurisdictions ourside the UK. It applies if: any of the conditions in s
40 is satisfied; the prosecutor believes thar realisable property is siruated in a country or
territory outside the UK (the receiving country); and the prosecutor sends a ‘request for
assistance’ to the Secretary of State with a view to it being forwarded under s 74.

In a case where no confiscation order has been made, a request for assistance is a request o
the government of the receiving country to secure that any person is prohibited from
dealing with realisable property (s 74(2)). In a case where a confiscation order has been
made and has not been satisfied, discharged, or quashed, a request for assistance is a request
to the government of the receiving country to secure that any person is prohibited from
dealing with realizable property; that realizable property is realized; and that the proceeds
are applied in accordance with the law of the receiving country (s 74{3]).

57404} provides that no request for assistance may be made for the purposes of s 74 ina case
whete a confiscation order has been made and has been savisfied, discharged, or quashed.

If the Secretary of State believes it is appropriate 1o do so then, under s 74(3), he may
forward the request for assistance o the government of the receiving country.

Il‘pra-pen}r is realized in pursuance af a request under s 74(3) the amount ordered to be paid
under the confiscation order must be taken to be reduced by an amount equal o the
proceeds of realization. A certificate purporting to be issued by or on behalf of the requested
government is admissible as evidence of the facts it states if it states: that property has been
realized in pursuance of a request under s 74(3); the date of realization; and the proceeds of
realization (see s 74(7)).

(1) The conditions in the Police and Criminal Fvidence Ace 1984, section 40

540 of POCA 2002 serts out the conditions which need o be satisfied before a restraine
order can be made by the Crown Coure. I any of these conditions is satisfied then the
prosecutor may seek the assistance of a E’ﬁrelgn state under POCA, s 74, 5 40(1) provides
that the Crown Court may exercise the powers conferred by s 41 if any of the following
conditions is satisfied.

The first condition is that a criminal investigation has been started in England and Wales
with regard to an offence, and there are reasonable grounds to suspect that the alleged
offender has benefited from his criminal conduct (s 40(2), as amended).
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D. Mutual Legal Assistance in Relation to Restraint [A.7.607]

The second condition is that proceedings for an offence have been started in England and
Wales and not concluded, and there is reasonable cause to believe that the defendant has
benefited (rom his criminal conduce (s 40{3)). The second condition is not satisfied if che
court believes that there has been undue delay in continuing the proceedings, or the
prosecutor does not intend o proceed (s 4007)).

The third condition is that an application by the prosecutor has been made under ss 19, 20,
27, or 28 and not concluded, or the coure believes that such an application is to be made,

and there is reasonable cause o believe that the defendant has benefited from his criminal
conduct (s 40(4)).

The fourth condition is that an application by the prosecutor has been made unders 21 and
not concluded, or the court believes that such an application is to be made, and there is
reasonable cause to believe thar the court will decide under thar s that the amount found
under the new calculation of the defendant’s benefit exceeds the relevant amount (as
defined in that section) (s 4005)).

The fifth condition is that an application by the prosecutor has been made under s 22 and
not concluded, or the court believes that such an application is to be made, and there is
reasonable cause to believe thar the court will decide under thar s thar the amounr found
under the new calculation of the available amount exceeds the relevant amount (as defined
in that section) (s 4006G)).

If an application mentioned in the third, fourth, or fifth condition has been made the
condition is not satisfied if the court believes that there has been undue delay in continuing
the application, or the prosecutor does not intend o proceed (s 40(8)).

(2) Temporal limitations in respect of requests for assistance

Art 3 of the Proceeds of Crime Act 2002 (Commencement No 3, Transitional Provisions,
Savings and Amendment) Order 20037 provides thar s 41 (rescraint orders) and s 74
{enforcement abroad) of POCA shall not have effect where the powers in those sections
would otherwise be exercisable by virtue of a condition in s 40(2) or s 40(3) of POCA being
satislied, and the offence mentoned in s 4002){a) or s 4003)(a), as the case may be, was
committed belore 24 March 2003,

T 81 2003/333.

(3) Contents rj-f':ﬁf request

Letters of request for the restraint of property should include, fnter alia, the following
information:1

* name, address, nationality, date and place of birth and present location of the
suspect(s) or defendants whose criminal conduct has given rise to anticipared

confiscation or forfeiture proceedings;
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* details of the ongoing (not concluded) criminal investigation into an acguisitive
crime or money laundering or proceedings in the requesting state;

* the material faces of the case—including any defence or explanation put forward by
the defendane/suspect. any faces that have come o lighe afrer the reseraine order was
made. This will enable the court to decide whether to maintain or discharge the
restraint order;

* confirmation that there is reasonable cause to believe that the defendant/accused
named in the request has benefited (by obtaining money or other property) from
his criminal conduct:

= an explanation as ro why there are reasonable grounds w believe thar the property
may be needed to satisfy an exeernal order which has been or which may be made;

= details of why the order is necessary—including an explanation that will enable the
court to consider whether there is a real sk that the identified property will be
dissipated if no order is made;

= derails of the property w be restrained in the UK, the persons holding it and the
link berween the suspect and the property (this is importane if the property to be
restrained is held in the name of a third party such as a company or another person;

= where applicable, details of any court orders already made in the UK against the
defendant in respect of his or her property. If any court arder has been made a duly
authenticated copy should be included with the request.

T MLA Guidelines, p 31.

(if) Requests for assistance in evidence gathering in connection with porential
vestraint and con ﬁ.tm:im:

57 of CICA 2003 allows prosecuting authorities to seck the assistance of foreign states in

connection with the provision of evidence. Requests to foreign states for banking informa-
tion may also be made under CICA 2003, s 43 and 44,

(c) Foreign requests to the UK for assistance with restraint and confiscation
(1) Introduction

The UK can provide assistance in enforcing foreign forfeiture and confiscation orders in
respect of assers held in the UK. The UK is also able to restrain assets ar the reguest of
[oreign states.

Prior to the coming into force of the POCA Order, foreign requests for assistance in
restraint and confiscation matters were dealt with by different statutory regimes depending
upon whether the request related to a drugs olfence or a non-drugs offence.’ The POCA
Order simplifies the law by providing a single scheme for the enforcement of foreign
confiscation orders and the provision of assistance in obtaining restraint orders.

1 Dirug Trafficking Acr 1994 {Designared Counrries and Territories) Order 1996, 51 1996/ 2880; Criminal
Jusrice Act 1988 (Designated Counerics and Territories) Oweder 1991, 81 1991/2873,

Wheteas under the previous statutory regimes applications for restraint orders at the
request afi}:-reign states and the enforcement or overseas confiscation orders were made o
the High Court, under the POCA Order the application is made to the Crown Court.
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(i) Commencement and temporal scope of the Proceeds of Crime Act 2002
{(External Requests and Orders) Ovder 2005

The POCA Order came into force on 1 January 2006. From that date, requests 1o the UK
for assistance in restraine and confiscation matters have been dealt wich according to s
terms.1

T See Perry v Sevdons Ovgandied Cringe Agency [2013] 1 AC 182, paras 3804, 134-133.

Art 8 of the POCA Order provides that the Crown Court may make a restraint order if

either of the conditions in Art 7 is satisfied. Art 7(4) of the POCA Order provides that in
d,:lermining whether these conditions are satisfied, the court must have regard to the
definitions in s 447(1), (4)—(8), and {11) of POCA. § 447(8) of POCA defines ‘criminal
conduct’ to include conduct that is criminal in the UK and conduct which would be
criminal if it had been committed in the URL

It follows thar the Crown Court can make a restraine order under the POCA Order ar the
request of a foreign state provided that the conduct alleged would have been criminal in the
UK at the time it was commireed. Unlike in the case of domestic restraint and confiscation
orders made under Part 2 of POCA, the POCA Order is not restricted 1o offences
committed after 24 March 2003, or after the date it came into force, because it does not
contain any equivalent of Arts 3 and 5 of the Proceeds of Crime Ace 2002 (Commence-
ment Mo, 5, Transitional Provisions, Savings and Amendment) Order 2003, and 5 447(7)
of POCA daees not restrict the meaning ol ‘criminal conduct’ to conduct occurting alter
any particular date.

T 81 2003/333.

Thus, the UK can grant assistance and the court can make a restraint order in relation to an
offence whenever it was committed.! The application is usually made without notice
although there s an obligation to make material disclosure.?

V CF Government of the Unived States of America v Mongomery [2001] 1 WLR 196, para 30, in relation to
the Criminal Justice Acr 1988 (Designared Counrries and Territories) Oeder 1991, ST 1991287 3.

2 Direcsor af the SFO v A [2007] EWCA Crim 1927: Akcink SendvavE Barbar Snoras (Tn Bankrepicy) v

Antenoe [2003] EMHC 131 {Comm), paras 30-33. As o the consequences of marerial non-disclosure,
see paras O1—04.

{iie) Definstions
The POCA Order uses the following terms:

* Ecternal requess: this is a request by an overseas authority to prohibit dealing with
relevant property which is identified in the request.!

* Relevant property: property is relevant property if there are reasonable grounds to believe
that it may be needed to satisfy an external order which has been or which may be made.2

= Feternal ovder: this is an order which is made by an overseas court where property is
found or believed to have been obtained as a result of or in connection with criminal
conduct, and is for the recovery of specified property or a specified sum of money.?
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T POCA Order, Arr 2 and POCA 2002, 5 447(1).
2 POCA Oeder, Arc 5% and POCA 2002, s 447(7).
3 OCA Order, A 2 and POCA 2002, s 447(2).

(1) Rﬁ:ﬁ‘n“”fﬁ' af}m external regquiest 5)' the Secretary af.’im:f

Art 6(1) of the POCA Order provides that except where Art 6(2) applies, the Secretary of
State may refer an external request in connection with criminal investigations or proceed-
ings in the country from which the request was made and concerning relevant property in
England or Wales to the DI o process it

1 The Public Bodies (Merger of the Direcror of Public Prosecutions and the Disecror of Bevenue and
Customs Prosecutions) Order 2004, 51 2004/834, 5ch 3, para 15 (27 March 2014) removed che
Revenue and Customs following the Public Bodies Acr 2011,

Art 6(2) deals with cases of serious or complex fraud. Where it appears to the Secretary of
State that the request is made in connection with criminal investigations or proceedings
which relate to an offence involving serious or complex fraud, and concerns relevant
property in England or Wales, then the Secretary of State may refer the request o the
Director of the SFO 1o process it

1 POCA Order, A 6(3).

[n the POCA Order ‘the relevant Director” means the Director to whom an external request
is referred under Art 6(1) or 6(3). By Art 6(3) the relevant Director may ask the overseas
authority which made the request for such further information as may be necessary 1o
determine whether the request is likely to satisfy either of the conditions in Art 7. A request
under Art 6(5) may include a request for statements which may be used as evidence.

Where a request concerns relevant property which is in Scotland or Northern Ireland as
well as England or Wales, so much of the request as concerns such property is to be dealt

with under Part 3 or 4 of the POCA Order, respectively.

(v) The Crown Courts power to make a restraint ovder ar the request
af}z ﬁr‘f{gﬂ state
The Crown Court’s powets to make a restraint order purssuant to an external requiest are

contained in Chapter 1 of Part 2 of the POCA Order. Art 8 provides that the Crown Court
may make a restraint order if either condition in Art 7 is satisfied.

Art 7{4) provides thar in r:h:lermiuing whether the conditions in Art 7 are satisfied and
whether the request is an external request within the meaning of POCA, the court must
have regard 1o the definitions in s 447 (1), (4)-(8), and (11). Evidence must not be excluded
in restraint proceedings on the grounds that it is hearsay evidence?

T ibid, Arr 15

The definitions in s 447 (1), (4)—(8), and {11} of POCA are as follows:
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* 5447(1) provides that an external request is a request by an overseas authority to prohibit
dealing with relevant property which is identified in the request.!

= 5 447(4)-(8) provides as follows. Property is all property, wherever situared,? and
includes money; all forms of property, real or personal, heritable or moveable; things in
action and other intangible or incorporeal property (s 447(4)), Property is obtained by a
person if he obtains an interest in it (s 447(5)). References to an interest, in relation to
property other than land, include references o a right {itucludlng a right 1o possession)
(s 447(6)). Property is relevant property if there are reasonable grounds wo believe that it
may be needed ro satisfy an external order which has been or which may be made
(s 447 (7)). Criminal conduet is conduer which constitutes an offence in any part of the
UK, or would constitute an offence in any part of the UK if it occurred there (s 447(8)).

= 5447(11) provides that an overseas authority s an authoricy which has responsibility in
a country of tertitory outside the UK for making a request to an authority in another
country or territory (including the UK) to prohibit dealing with relevane property; for
carrying out an investigation into whether property has been obtained as a result of or in
connection with eriminal conduet; or for carrying out an investigation into whether a
money laundering offence has been commireed.

1 The Proceeds of Crime Act 2002 (External Requests and Orders) (Amendment) Order 2013/2604 (in
force 11 Movember 200 3) makes provision for the obraining by an ‘enforcement authority’ (as o which
see Art 141R) to ebrain from the High Courr {in England, Wales, or Morthern Ireland) or the Courr of
Session (in Scotland) a prohibivion order o prevent dealing with relevant properry in the UK which is
the subject of an exrernal request, within the meaning of s 447(1) of POCA. The provisions {new Prs 44
and 4B inserred into the External Requests Oeder 2005} correspond (subject o specified modifications)
w the civil recovery provisions in POCA. Owerseas requests thar are ceiminal in narure will continue to
be dealr with through the provisions in the CICA 2003,

2 In the conrext of the PFOCA Order, this means wherever situared in the UE: Efug o Serfons Frand Oyffice
[2009] 1 WLE 718, paras 36-38, HL. This applies to Pr 3 of the POCA Order concerning civil recovery
freezing orders as well as I'rs 2—4 concerning confiscarion: Pervy o Serfons Organiced Cringe Agency [2013]
1AL 182, paras 63, 135,

(1) The Article 7 conditions

Art & of the POCA Order provides that the Crown Court may make a restraint order if  AJ.627
either condition in Art 7 is satisfied.

The first condition in Art 7 is that relevant property in England and Wales! is identified in - A.7.628
the external request; a criminal investigation has been started in the country from which the

external request was made with regard to an offence; and there is reasonable cause to believe

that the alleged offender named in the request has benefited from his eriminal conduct.

1 For properry sitwated in Scorand or Morchern Ireland, Prs 3—4 of the POCA Order contain correspond-
ing provisions. The order may only extend ro properry sitwared in the UK: King ¢ Serisie Fraud Office
[2009] 1 WLR 718, paras 36-38, HL.

The second condition in Are 7 is that relevant properly in England and Wales? is identified  A.7.629
in the external request; proceedings for an offence have been started in the country from
which the external request was made and not coneluded; and there is reasonable cause o
believe that the defendant named in the request has benefited from his criminal conduct.

T jhid.
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[A.7.630] Chapter A7: Mutual Legal Assistance in Cases of Fraud

(2} Procedure

The procedure for applying for a restraint order is set out in Rule 33.12 and
Rules 33.51-33.55 of the Criminal Procedure Rules 2015.7 The application must be in
writing and be supported by a witness statement which must give the grounds for the
application; give full details of the realisable property in respect of which the applicant is
secking the order and specify the person holding thar realisable property; and give the
grounds for, and full details of, any application for an ancillary order under Are 8(4) for the
purposes of ensuring that the restraint order is effective.

1 &1 20015/1490, in force 5 Ocrober 2005,

The court i required to have regard to the legislative steer contained in Art 46 which
requires it to have regard to the need o preserve the value for the time being of realisable
property or specified property so that it can be made available for satisfying an external
order. No account is to be taken of any obligation of a defendant or a recipient of a tainted
gift if the obligation conflicts with the object of satisfying any external order against the
defendant that has been or may be registered under Art 22,

¥

However the court’s powers must be exercised with a view to allowing a person other than
the defendant or a recipient of a tainted gift to retain or recover the value of any interest
held by him. In the case of realisable property or specified property held by a recipient of a
tainted gift, the powers must be exercised with a view 1o realising no more than the value
for the time being of the gift.

An application to discharge or vary a testraint order may be made under Art 9. Arts 10 and
11 provide a right of appeal to the Court of Appeal and the Supreme Court against a refusal
to grant a restraint order, an order made under Are 8(4), and a decision made on an
app]i-:atian Lo vary or discharge the order under Art 9(2). Through oversighe, the POCA
Order was not originally amended by the Constitutional Reform Ace 2005 so as wo
substitute Supreme Court for House of Lords. That was remedied in 20117 and the
Supreme Court held in Stanford International Bank Lt (acting by its joint lgquidators) v
Diirectar of the Serions Fraud Office? thar appeals lie vo the Supreme Court in respect of
Court of Appeal decisions made prior to the commencement of the 2011 Order (6 June
2011).

1 The Constirutional Beform Act 2005 {Consequential Amendmenis) Order 2011, 81 201171242,
2 Stanford Interwational Band Led. (aceing by it joine lguidators) v Divector of the Sevious Erand Office
[2012] UKSC 3.

Unlike conventional POCA restraint orders, 1 under Are 11 to the POCA Order there also
existed no requirement of leave ar certification for appeals to the Supreme Court. Thus
there existed an absolute, unqualified right of appeal to the Supreme Court against the
making of an external restraint order. That too was remedied, as from 29 February 2012, by
the Proceeds of Crime Act 2002 {External Requests and Orders) Order 2005 (England and
Wales) {Appea]s under Pare 2} Order 2012, 51 2012/138 which makes detailed provision
for such appeals, corresponding in general terms to the Criminal Appeal Act 1968 and
imposes, amongst other things, certification and leave requirements in respect of appeals
concerning external restraine orders.2 However, the 2012 Order does not have retroactive
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effect and the pre-2012 Order position remains for all Court of Appeal decisions made
prior to 29 February 20123

T 544 POCA: as o which, see the Proceeds of Crime Act 2002 (Appeals under Pr 2) Owder 2003; 81
2003/ET.

2 Similar provision is now made for all POCA Tt 2 cases by the amendments made to the Proceeds of
Crime Act 2002 (Appeals under Pr 2) Order 2003 (51 2003/82) by the Proceeds of Crime Act 2002
(Appeals under Pr 2) (Amendment) Order 2013 (31 20013/24).

3 Rule 42.10 of the Criminal Procedure Rules 2015 (51 20013/1490), in force 5 Ocober 2013, docs not
purport to impose an obligation to obrain leave ro appeal from the Couwrt of Appeal: it simply provides
the manner in which any obligation o seck leave rakes effece. Ircannor be read as imposing an obligation.
particularly having regard ro the requirement in rule 33.12 char the rules are o apply ‘with the necessary
modifications’. In any evenr, the power to make rules is procedural. Iv could nor validly be exercised so
as [0 impose a restriction on a previously unrescricted right of appeal; Steaford fnrernevional Bank Led.
{arcring by s foint figuidarars) v Divector of the Serioss Frand Office [2012] UKSC 3.

By Are 12, if a vestraint order 15 in force, a constable or a relevant officer of Revenue and
Customs may seize any property which is specified in it to prevent its removal from
England and Wales. Any property so seized must be dealt with in accordance with the
court’s directions.

The court may appoint a management receiver under Art 15 who may then exercise the
powers specified in Art 16 in relation o property specified in the order.

{vi) The Crown Courts' power to enforce an external order

The Crown Court’s power to enforce an external order is contained in Chapter 2 of Part 2
of the POCA Order. There are three principal stages in the enforcement of such an order:

* reference to the Director of the appropriate prosecution agency by the Secretary of State;

= application by the relevant Director to the Crown Court for the registration of the order;

= enforcement of the order by the relevant Director. Are 27 also allows for the appointment
of an enforcement receiver to manage the property and to realize it in satisfaction of the
confiscation order in accordance with An 28,

The first step in the enforcement of an external order following its receipt from a foreign
state is its referral o the Director of Public Prosecutions. Art 18(1) provides that, excepe
where Are 18(2) applies (cases of serious and complex fraud), the Secretary of State may
refer an external order arising from a eriminal conviction in the country from which the
order was sent and concerning relevant property in England and Wales? to the DPT2 In a
case falling under Art 18(2) the order may be referred to the Director of the SFO.2

T By Arc 18(5), where an order concerns relevant property which is in Scotland or Mordhern Ireland as well
as England or Wales, so much of the request as concerns such properly shall be deale with under P'r 3 or
4 of the POCA Order 200%, respeerively.

2 POCA Order, A 18(1). The Public Bodies (Merger of the Director of Public Prosecurions and the
Director of Revenue and Customs Prosecurions) Oweder 2004, ST 2014/83%4, Sch 3. para 15 (27 March
2001 4) removed the Revenue and Customs following the Public Bodies Acr 2001,

3 For the powers of the SFO and the meaning of serious and complex fraud’ see Chaprer A1

Fraud A-7139

A7.635

A.7.636

A7.637

A.7.638

EFTA00022294



A.7.639

A.7.640

A7.641

AT.642

A.7.643

A.7.644

A.7.645

A.7.646

A7.647

[A.7.639] Chapter A7: Mutual Legal Assistance in Cases of Fraud

Following a reference by the Secretary of State, the relevant Director may apply to the
Crown Court to give effect to the external order under Art 20(1). The request may be o
parte 1o a judge in chambers and must include a request thar the relevane Director be
appointed as the enforcement authority for the order.

(1) Conditions for giving effect to an external order

By Art 21 of the POCA Order, the Crown Court must decide to give effect to the external
order by registering it where all of the following conditions are satisfied.

The first condition is that the external order was made consequent on the conviction of the
person named in the order and no appeal is ourstanding in respect of that conviction.

The second condition is that the external order is in force and no appeal is outstanding in
respect of it.

The third condition is that giving effect 1o the external order would not be incompatible
with the Convention rights (within the meaning of the Human Righes Act 1998) of any
petson affected by it.1 In Government of the Ubsited Staves of America v Montgomery (No 2)2
the House of Lords considered whether the enforcement of an external order would violate
the defendants’ Convention rights. Their Lordships held that it could do so, but only in an
exceptional case where there would be a flagrant denial of justice? (which was not the case
on the facts).

U Grevernment of the United Stater of America v Monggomery (No 20 [2004] 1 WLE 2241,
2 [2004] 1 WLE 2241, para 24.
3 On the meaning of this phrase see Ovbntan v Uited Kingdom (2012) 55 EHRR 1.

The fourth condition applies only in respect of an external order which authorizes the
confiscation of property other than money that is specified in the order. In such a case, the
specified property must not be subject to a charge under the legislation specified in
Art 21{6).

In determining whether the order is an external order within the meaning of the POCA the
court must have regard to the definitions in s 44702, (4), (3), (6), (8), and {1011

T POCA Oeder, Arc 21(7).

By Art 22, where the Crown Court decides o give effect to an external order it must register
the order in that court; provide for the notice of the registration to be given to any person
affected by it; and appoint the relevant Director as the enforcement authority for the order.

The Crown Court may cancel the registration of the external order, or vary the property 1o
which it applies, on an application by the relevant Director or any person affected by it if
or to the extent that the court is of the opinion that any of the conditions in Art 21 are not
satisfied.? The court must cancel the registration of the external order on such an
application if it appears that the order has been satisfied by payment of the amount due
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{where the order is for the payment of a sum of money), or the property has been
surrendered (where the order is for the recovery of specified property), or by any other
means.?

T ibid, Are 2203).
2 jhid, Arr 2204).

Arts 23 and 24 provide a right of appeal 1o the Court of Appeal and the Supreme Court!  A7.648
against a refusal to register an external confiscation order or a refusal to cancel or vary it.

T S0 far as appeal o the Supreme Court under Art 24 is concerned, the relevant amendments were made
by the Constiturional Beform Acr 200% (Consequential Amendments) Oreder 2011 (51 2001 1/1242): as
w the effect of which, see Stanfond fnternarionad Bawk Lid {activg by i joins liguidarors) v Divecoor af the
Serios Frasd Office [2012] UKSC 3, discussed above ar para A.7.033.

Art 26 contains provisions for the time within which money specified in the external order  A7.649
must be paid.

{vif) Ovrders which may be made in addition to and in aid afrffrmmr arders
and external arders

By Art 8(4) of the POCA Order the Crown Court may make such orders as it believes are  A.7.650-700

appropriate for the putpose of ensuring the restraint order is effective.’ Examples of such
orders that have been granted in domestic restraine cases include:

* a disclosure order requiring the defendant to swear an affidavit as to the whereabouts of
his assers;2

* an order for cross-examination on the defendant’s disclosure affidavit3 This power
should only be used in exceptional circumstances where there are justifiable concerns
over whether the defendant has given full disclosure of his assets 4 The only legitimare
purpose of the cross-examination is to establish the extent of a defendant’s assets, and
hence would be unnecessary if sufficient assets are known about to meet the claim;s

= an order requiring the defendant to repatriate his assets;®

= an order for the delivery up of the defendant’s passport.”

T CFPOCA 2002, s 41{7).

2 Re O (Direlosnre Order) [1991] 2 QB 520, Arricle 8(4) can only apply 1o assers within England and
Wales: King v Serisis Frond Office [2009] 1 WLE 718, para 3. HL. The same is rrue of the
correaponding provisions in Prs 3—4 of the POCA Order concerning Scotland and Northern [reland. For
a discussion of the general principles applicable where a defendant fears thar compulsory disclosure of
assers may be urilised by the foreign investigator in violation of his Arc & right not to incriminare himself.
see AbcinE Bendvovt Bankas Sworas (ln Bankersprey) o Antower [2013] EWHC 131 (Comm),
paras 73-77. There is no right to withhold disclosure of assers on the basis of a risk of incrimination in
relation to acual or threarened criminal proceedings abroad. In such a case, the cowrr instead has a
discretion as to whether to grane protecrion againse the risk of incriminarion.

A [ Belebar & Co Lrad v Bifren [1981] QB 9235,

Dens Norske Bank ASA v Anvonarss [1999] QB 271,

Giveat Fuinre Tnternational Lid v Sealond Howiing Corporasion [2001] CPLR 293

Divgcroy of Public Proseesrions v Seavlenr [2000] 1 WLE 515, This was a reparriation order made in
ordinary domestic criminal proceedings; however, the reasoning s equally applicable o resraing
proceedings broughr ar the instance of a foreign srare.

T Bayer AGG v Wearer [1986] 1 WLE 497; 8 ¢ 8 [1997] 3 All ER 258

o B

Fraud A-7141

EFTA00022296



AT0M

A7.702

A7.703

A.7.704-705

A.7.706

A7.707

A7.708

[A.7.701] Chapter A7: Mutual Legal Assistance in Cases of Fraud

The extent to which these ordets can propetly be made in respect of restraint orders made
at the request of a foreign state remains to be considered.? Some are more likely o be
appropriate than others.

1 See King o Sevions Frawa Office [2008] EWCA Crim 330

As already noted, the Crown Court may also appoint a management receiver in aid of a
restraint order under Art 15 of the POCA Order. The receiver may exercise the powers in
Art 16, which include the power to take possession of the property; the power 1o manage
or otherwise deal with it; the power o start, carry on, or defend legal proceedings in
connection with the property; and the power 1o realise the property to meet the receiver's
Expenses.

Rule 33.56 of the Criminal Procedure Rules 2015 contains rules relating to the appoint-
ment of management or enforcement receivers, Chapter 3 of Part 2 of the POCA Order
containg pmc.a:dural provisions concerning receivers.

1 81 2015/1490, in force 5 Ocrober 2005,

(viti) Confiscation erders which may be made by a UK conrp

Art 27 contains provisions allowing for the appointment ol enforcement receivers by the
Crown Court on the application of the relevant Director where (in the case of a monetary
external order, ie an external order requiring pavment of a sum of money) the time specified
under Art 26 has expired. An enforcement receiver appointed under Art 27 has the powers
cottained in Ares 28 and 29

T POCA Order, Ars 27-29, 33-34, 3738 and Ch 3 of e 2.

Chapeer 3 of Part 2 contains pmc.a:dural provisions concerning receivers.

(ix) The procedure for enforcing foreign ovders in the UK

Where a designated country wishes o enforce an external order in the UK the appropriate
authority seeking assistance should send a levter of request including the order wo the UK
Central Authority. Requests for the enforcement of an external order should inelude the
original order or a duly authenticated copy of it, and evidence showing that the confisca-
tion oder is in force and that neither the order nor any conviction to which it may relate

is subject to appeal. The request ideally should also indicate thar all or a certain amount of

the sum payable under the order remains unpaid in the territory of the requesting state or
that other property recoverable under the order remains unrecovered there.!

T MLA Guidelines, p 36.

Onee aletter of request containing the relevant information has been received by the UK
Central Authority, and the Secretary of State has decided that it is appropriate to provide
assistance, the letter is sent to the Director of an appropriate prosecuting authority who will
act on behalf of the designated state in proceedings in the UKD
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T See para A7.620.

The procedure for obtaining a testraint order in the Crown Court and for enforcing an
external order is contained in Rule 33.12 of the Criminal Procedure Rules 2015.1 Rule
33.12 provides that the rules in Parts 33 and 42 apply with the necessary modifications wo
proceedings under the POCA Order in the same way that they apply to corresponding
proceedings under Pare 2 of POCA2 Rule 33.12 contains a useful table showing how
provisions of the 2005 Order correspond to provisions of the 2002 Act.

T 51 2015/ 1490, in force 3 Ocrober 201 5.
2 See T Moloney and D Arkinson, Blacksanes Guide to the Crinvinal Procedure Rades 2000 (20100

{x) Remitting confiscated praperty to the requesting state

Property (or its equivalent in money) recovered under a foreign confiscation or forfeiture
order in the UK is not automatically transmitted to the foreign enforcement authority or
state. Property (or its equivalent in money) recovered under a foreign confiscation order is
placed in the UK Government’s Consolidated Fund.) There is no legal power which enables
the UK court to temit the property to a foreign state or other recipient. Forfeited property,
in England and Wales, is disposed of at the direction of the High Court, which must give
persons holding any interest in the property in question a “reasonable opportunity” to make
representations to the cowrt.

T In the same way, where the UK secks the assistance of a foreign stare in enforcing a domestic confiscarion
arder under POCA, s 74, any properry recovered in the foreign stare falls to be deale with under thar
stare’s law and is not auromarically remitred o the UK: POCA, 5 74(3).

The UK has entered into agreements with Canadal and the U5S2 1o determine the ultimate
destination of property or sums of money confiscated (in the UK, as defined by UK law) ot
forfeited (in Canada or the US). These agreements permit the UK to share property (or an
equivalent amount of money) confliscated in the UK with the requesting state.

1 Agreement berween the Government of the Unired Kingdom and the Government of Canada Regarding
the Sharing of Forfeited or Confiscared Assets or their Equivalent Funds, signed in London on 21
February 2001, Treary Series 028/2001, CM 51800 The Agreement provides for the sharing of assers
forfeited in Canada or confiscared in the UK. An exchange of Motes berween the Unired Kingdom and
Canada o Extend the Agreement Regarding the Sharing of Forfeited or Confiscared Assers or their
Equivalent Funds was signed on 21 January 2003,

2 Agreement berween the Government of the Unired Kingdom and the Government of the Unired Stares
of America Regarding the Sharing of Forfeired or Confiscared Assers or their Equivalent Funds, signed
in Washingron on 3 1st March 2003 and ratified by the UK on thar dare.

Some international criminal conventions also conrain provisions relating to the return of

confiscated property to the requesting state.!

T See, eg, Arr 37(2) of the Unired Marions Convention Against Corruption: <hoepd fwwwunodc.orgd pdff
crimefconvention_corruption/signing/Convention-c. pdfs.
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Whete there is no such agreement the foreign state must request the remittance of property
or sums of money on a diplomatic basis. If the requesting state is one which isell would
remit property or sums of money, which it recovers in its own procedures, this is likely 1w
give rise to a diplomatic expectation of reciprocal remittance from the UK. Where it is the
case that remittance is requested by a foreign state on the basis that the property and or
money would, if remitted, be returned to a victim or paid as compensation to a victim of
crime, the request for remittance has more force still. The UK Central Authority deals with
these requests and may agree to remit a portion of funds recovered (after itself obraining the
approval of the Treasury). All other funds recovered are paid to the Consolidated Fund and
are not remitted o other states or persons.

(d) Foreign requests for assistance in gathering evidence in relation
to confiscation

() Investigations using powers in the Crime (Tnternational Co-operation) Ace 2003

The methods by which assistance may be provided by the UK to foreign states in relation
to evidence gathering have been summarized in earlier chaprers. These powers are available
for use in relation to restraint and confiscarion investigations. In summary, the powers
available under CICA 2003 and other statutes include:

» gearch and seizure warrants: warrants authorising an appropriate person to enter and
search specified premises and o seize and retain any material found there which is likely
to be of substantial value to the civil recovery investigation;!

" pmducliun orders: orders requiring a speclﬁed person appearing to be in possession or
control of material o produce it to an appropriate officer for him o ke away, or
requiring a specified person o give an appropriate officer access to the material;?

= voluntary and compulsory interviews;?

* proceedings before a nominated court;

*+ customer information orders: orders requiring financial institutions to provide certain
information in relation to a specified customer of the institution;®

= account monitoring orders: orders requiring linancial institutions to provide certain
account information in relation to an account held by the financial institution s

CICA 2003, s 13(10(b), 16, and 17; CICA 2003, 5 15(2): and Criminal Justice Act 1987, 5 204).

2 CICA 2003, ss 13(1)b), 16, and 17; CICA 2003, = 13(2); and Criminal Justice Act 1987, s 2(3).
5 13(1)(b) in face refers only to warrants and nor orders. Thar was a legislative oversighe and s 13(11(h)
should be read as ific did include power o divect thar a production order should be applied for under
Sch 1o PACE 1984: R (Secrerary of State for the Howe Deparenent) v Sosshoark Crosen Conre [2014] 1
WLER 2529

CICA 2003, 5 15(2) and Criminal Justce Act 1987, s 2{2).

CICA 2003, 5 15 and Sch 1.

CICA 2003, 5 32,

LA 2003, 55 35 and 36.

ch U & W
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{it) Investigations using powers in the Proceeds of Crime Ace 2002

Prior to the enactment of POCA 2002 there were different statutory provisions dealing
with investigations in drugs and non-drugs cases.! However, the investigatory powers
contained in POCA apply to ‘criminal conduet” and ‘unlawful conduct’ generally, and
these expressions include any conduet that constitutes an offence or is unlawful in any pare
of the UK, or would constitute an offence or be unlawful in any pare of the UK if it
occurred there2

T Criminal Justice Act 1988, 55 931 93H (non-drugs): Drug Trafficking Acr 1994, 52 55 and 56 (drugs):
see generally & o Crown Conrr ar Souebuwark ex p Boswdes [1998] AC 041,
2 POHCA, s 281020, 41301), s 44708).

Part 8 of POCA is entitled Tnvestigations” and Chapter 2 contains an extensive range of
investigatory powers including search warrants and production orders for use in tracing the
proceeds of crime and money laundering investigations in England and Wales. § 445(1)
provides that Her Majesty may by Order in Council make provision to enable orders
equivalent to those under Part § to be made, and warrants equivalent o those under Part 8
to be issued, for the purposes of an ‘external investigation’, and make provision crearing

offences in relation to external investigations which are equivalent to offences created by
Part 8 and s 435B.

An ‘external investigation’ is defined in s 447{3)} o be an investigation by an overseas
authotity into whether property has been obtained as a result of or in connection with
eriminal conduct; the extent or whereabouts of property obtained as a result of or in
connection with eriminal conduct; or whether a money laundering offence has been
comimitted.

Two Orders have been made thus far: the Proceeds of Crime Act 2002 (External Investi-
gations) Order 20137 (re civil recovery investigations) and the Proceeds of Crime Act 2002
{External Investgarions) Order 2014 {other investigations) 2 Both Orders make provisions
to assist external investigations by way of orders and warrants from the court. Neither
Order encompasses external money laundering investigations.®

T The Procecds of Crime Acr 2002 (External Investigarions) Order 2013, 51 2013/26035 (in force 11
November 2013) makes provision to assist an external investigarion, within the meaning of s 447(3) of
POHCA, by abraining orders and warrants from the courr. The provisions cornespond (subjecr to specified
modifications) o the civil recovery investganon provisions in Pr 8 of POCA. Overseas requests oo
investigare that are criminal in narure will conrinue o be dealtwith through the provisions in the CICA
2003 Article 3% applies the domesric codes of pracrice thar govern POCA, Pr 8 (see 51 2001 8/84 and 51
2018M3) vo external civil recovery investigations,

2 The Proceeds of Crime Act 2002 {External Investigarions) Order 2014, 51 2014/1893 complements 51
2013 260% and makes further provision to assist an exrernal investigation. within the meaning of =
447(3) of POCA, by obraining orders and warrants from the coun. The provisions again correspond
(subjece to specified modificarions) o confiscarion invesrigation provisions in Pr 8 of POCA. Arricle 35
applics the domestic codes of practice thar govern POCA, Pr 8 (sec 51 2018/84 and 51 20138/93) o
exrernal investigartions.

3 81 2013/2605, Arr 3(5): 51 201471893, Arr 3(4).
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[A.7.719] Chapter A7: Mutual Legal Assistance in Cases of Fraud

E. Mutual Enforcement within the UK

5443 of POCA contains enabling provisions which allow Orders in Council to be made 1o
allow for the mutual enforcement of restraint and confiscation in the different parts of the
UK.

The Proceeds of Crime Act 2002 (Enforcement in different parts of the United Kingdom)
Order 20027 has been made under s 443, This makes provision for orders relating 10
restraint and receivership made under POCA made in one pare of the UK to be enforced in
another part. Part Lis introductory and contains an extensive set of definitions. Part 1T deals
with the enforcement of Scottish and Northern Ireland orders in England and Wales. Tart
I1I deals with the enforcement of English or Welsh orders and Northern Ireland orders in
Scotland. Part IV deals with the enforcement of English or Welsh orders and Scottish
orders in Morthern [reland.

1 8120023133,
The Proceeds of Crime Act 2002 (Investigations in different parts of the United Kingdom)

Order 20031 has also been made, under s 443(1)(d) and (&), (3} and (4) and 4592) of
POCAL

1 81 2003/423 as amended by ST 2008/298, 81 2015/925, 81 2016/291, S1 2016/4%8, and 51 2017/1280.
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